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INDIAN HEALTH CARE IMPROVEMENTS ACT

THURSDAY, MARCH 8, 2007

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,

Washington, DC.
The committee met, pursuant to notice, at 9:32 a.m. in room 485,

Russell Senate Office Building, Hon. Byron L. Dorgan (chairman of
the committee) presiding.

Present: Senators Dorgan, Coburn, Inouye, Murkowski, Tester,
and Thomas.

STATEMENT OF HON. BYRON L. DORGAN, U.S. SENATOR FROM
NORTH DAKOTA, CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

The CHAIRMAN. We will call the hearing to order.
This is a hearing of the Senate Committee on Indian Affairs

dealing with the Indian Health Care Improvement Act. I would like
to make just a couple of brief opening comments.

First, the U.S. Senate has now approved, after 2 long years, a
new assistant secretary for Indian Affairs in the Department of the
Interior. I have said previously that it is shameful that position
was open for 2 full years. This is the position that has responsibil-
ity for the management of the Indian programs. It has been a posi-
tion that has been around since I believe 1806, and for 2 full years
it was unfilled. It is unbelievable to me.

We finally now have approved the President’s nominee, someone
I supported last year, someone I supported this year. I pushed very
hard to force a vote in the U.S. Senate. What we have discovered
from the vote is that one U.S. Senator had held that up, one. Sen-
ators have certain rights, but it seems to me to have been exercised
at the expense of American Indians and Indian programs. I regret
that, but nonetheless, that is done.

Second, this issue of Indian health care is a very important issue.
We had people at that table just recently describe to us the health
care issues, the difficulties, a doctor describing a patient coming to
him that had been to the Indian Health Service with a knee that
had a very serious torn ligament, and was told to wrap it in cab-
bage leaves for 4 days and come back. The stories are unbelievable.

Look, we have a serious problem in Indian health care. We have
tried very hard to reauthorize the Indian Health Care Improve-
ment Act, and I can’t tell you how frustrated I am and how frus-
trated Senator McCain was in the last Congress when every single
time we would try to move this, we would have an objection from
somewhere, sometimes in HHS, sometimes in Justice. No matter
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what we did, there was always another objection, and this never
moved.

This time it is going to move. People can object if they want.
They can vote against it if they want, but we are not going to
spend 24 months trying to figure out where HHS is, where the Jus-
tice Department is, where their next urge or hits might come from.
I want consultation. I want to hear your thoughts. I am very
pleased you are here today, I say to Justice and HHS, but I want
to work with members of this committee and my vice chairman and
pass a reauthorization of the Indian Health Care Improvement Act
at long, long last, an Improvement Act that we can improve even
further in this session of the Congress.

I just want to start by saying I sound a little crabby about this.
I am crabby about this. I am upset after 2 full years. Every single
time we would make a proposal, there was another objection. And
it never moved. This time it is going to move, one way or the other.
We are going to be voting on the proposal on the floor of the Sen-
ate.

I say to the Justice Department, Health and Human Services,
the Administration, all of my colleagues, let’s all cooperate, provide
input. We want to hear from everybody, to provide the best product
we can, develop the best product we can, and then I am going to
push it because I think it is long, long overdue. We have a bona
fide crisis in Indian health care. I won’t recite the statistics or I
won’t recite the anecdotes today, but I can if necessary.

I really appreciate my colleague, Vice Chairman Thomas, here;
my colleague Dr. Coburn. My understanding is Dr. Coburn has a
couple of other committee markups and assignments that are meet-
ing this morning, so I will call on the vice chairman, unless he
wishes to relinquish.

Let me then call on Dr. Coburn for an opening statement so that
he can then depart.

STATEMENT OF HON. TOM COBURN, M.D., U.S. SENATOR FROM
OKLAHOMA

Senator COBURN. Thank you.
I would like unanimous consent that a full opening statement by

me be added to the record.
I just want to make some comments. I was one of the ones hold-

ing the Indian Health Care bill. To modify in a very small way,
without significant improvements, Indian health care is a violation
of our duty. What we have today is not tolerable, but to not fix it
right is absolutely intolerable. When we tell people more of the sta-
tus quo, where people will not get the care they need, and not to
have a major, and I am talking major reorganization of the way we
deliver health care to the tribal citizens in this Country, that gives
flexibility, opportunity and choice, that puts them on a par with ev-
erybody else in this Country, rather than to give them second and
third tier care, I will continue to hope.

So I look forward to working with the Chairman, but the tribal
citizens of this country deserve at least as equal a health care as
everybody else in this Country. I intend to offer amendments to
give them the option, if they don’t have available care, to use their
rights as tribal citizens to get care at any Medicare-approved facil-
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ity in this Country. If in fact we have an obligation, then we have
an obligation to make sure they have the exact same level of care
as they can get anywhere else.

I would put forward, we have the Chickasaw Nation in Okla-
homa. They are trying to develop health care. They have been sty-
mied in every way as they develop this new hospital and health
care center, to tell them what they can’t do, when they are trying
to do and give and offer better care for their tribal citizens, because
they have some resources. And then we take away resources that
the Government offers saying you can’t do it that way.

We have to build in flexibility in any reauthorization, and we
have to make sure that our goal is at least equal health care for
what everybody else in this Country is getting. Anything less than
that is a violation of our good faith trust to the tribal citizens of
this Country. I pledge to you, Mr. Chairman and Mr. Vice Chair-
man, that I will do everything in my power to do that.

I am introducing a Global Health Care bill next week to reform
health care all the way across this Country, that gives access to ev-
eryone in this Country, everyone, so that no one is denied care, but
that care has to be quality care, and we can’t call it ‘‘care’’ if it is
not quality care. We do great injustice not only to this institution,
but under our duties of the treaties that we are faced with, if we
give less than great quality care to tribal members.

I thank you for the time.
[Prepared statement of Senator Coburn appears in appendix.]
The CHAIRMAN. Let me be clear, you have not been the one hold-

ing up the assistant secretary for Indian Affairs. You were not. One
Senator did that, regrettably. In my judgment, you didn’t hold up
anything in the last session on Indian health care because what
happened in the last session on the Indian Health Care Improve-
ment Act, month after month after month, we would get new objec-
tions and new objections from HHS and from Justice. You just
couldn’t solve the issues.

So I will commit this to you. We are going to write this bill, in-
troduce it. You are going to have a significant role in providing
input. You are a doctor. You have a great deal of experience in
these areas. We can provide a bill that doesn’t advance the status
quo. I have very little interest in advancing the status quo of a sys-
tem that is not working as well as it should.

These folks represent the Administration. They have asked for a
certain amount of money. You might say the issue isn’t money. It
is not completely money, but you have to have the funds to provide
for health care. When a woman is brought in on a gurney with a
piece of paper taped to her leg, and she is having a heart attack,
and the piece of paper says:

By the way, hospital, if you admit this person, understand that Contract Health
Care is gone. This is not life and limb and you may not be paid for this.

I am just saying, I think that sort of thing is shameful. We need
to provide whatever funding is necessary.

I am anxious to have your input because you know a lot about
this. We are going to work on a bill, get a good bill, one that we
can be proud of, and then we are going to push like the dickens
to get it done finally at long, long last.

Senator COBURN. You have my commitment to work with you.



4

The CHAIRMAN. Senator Thomas.

STATEMENT OF HON. CRAIG THOMAS, U.S. SENATOR FROM
WYOMING, VICE CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

Senator THOMAS. Thank you very much, Mr. Chairman, and
thank you for being here.

I am delighted that we are having this hearing. I think we do
need to take a look and make sure we advance this legislation, in-
corporating the best practices that we can. I think we have to work
with other committees. There is divided jurisdiction over this thing.

I do need to say, however, at least from our experience, Indian
health care has not been all that bad. In our communities, we are
looking at a community health center, for example, between the
local community and the tribes. The tribal people have gone to the
other community to sek ways for improvements.

So we need to make sure we do the best that we can, but I hope
we are not overly critical of what we have had. At least in our com-
munity, it has been pretty good health care. We need to make sure
it continues to stay that way. So I get a little taken away with
being terribly negative about it.

At any rate, I look forward to the witnesses and their testimony.
We ought to get this bill out of here and get it in good shape.

Thank you.
The CHAIRMAN. Senator Thomas, thank you very much.
The first panel is Dr. John Agwunobi, who is the assistant sec-

retary for Health at the Department of Health and Human Serv-
ices. He is accompanied by Dr. Charles Grim, the director of the
Indian Health Service at HHS. We also have Frederick Beckner,
III, deputy assistant attorney general, Department of Justice.

Let’s start with you, Dr. Agwunobi. Thank you for helping me
pronounce your name before this hearing started.

STATEMENT OF JOHN O. AGWUNOBI, ASSISTANT SECRETARY
FOR HEALTH, DEPARTMENT OF HEALTH AND HUMAN SERV-
ICES, ACCOMPANIED BY CHARLES W. GRIM, DIRECTOR, IN-
DIAN HEALTH SERVICE

Mr. AGWUNOBI. Thank you, sir. I think I was 12 years old before
I could pronounce it as well as you just did. [Laughter.]

Thank you.
Good morning, Chairman Dorgan and distinguished members.

My name is John Agwunobi and I am the assistant secretary for
Health for the Department of Health and Human Services. As the
assistant secretary, I serve as the Secretary’s primary adviser on
matters involving the Nation’s public health. I oversee the Public
Health Service, of which Indian Health is one of those agencies.

I am joined by Dr. Chuck Grim. He is a personal friend and a
great leader. He is also the director of the Indian Health Service.

I am honored to testify before you today on the important issue
of the reauthorization of the Indian Health Care Improvement Act.
The Department’s mission is to uphold the Federal Government’s
responsibility to promote healthy American Indian and Alaska Na-
tive people, communities and cultures, and to honor and protect the
inherent sovereign rights of the tribes that we work with.
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We are committed to working in partnership with tribes to im-
prove the health of Indian people and to eliminate health dispari-
ties through health promotion, disease prevention, behavioral
health, and chronic disease management.

The Indian Health Service is the principal Federal health care
provider to the American Indian and Alaska Native peoples. As
part of the Federal Government’s special relationship with tribal
governments, IHS provides health care to 1.8 million members of
the more than 560 federally recognized tribes. The Indian Health
Care Improvement Act forms the backbone of the system through
which Federal health programs serve and encourage participation
of eligible American Indians and Alaska Natives.

Since the enactment of the law in 1976, statutory authority has
substantially expanded programs and activities to keep pace with
changes in health care services and administration. Federal fund-
ing has contributed billions of dollars to these efforts over the
years.

We are happy to see that this has led to significant achievements
in improving Indian health. From 1973–2002, infant mortality
among American Indian and Alaska Natives decreased 60 percent.
Tuberculosis deaths over the same period of time dropped 80 per-
cent. And many other categories of mortality such as pneumonia,
influenza, cervical cancer, and cardiovascular illness have all de-
creased.

However, I don’t want to imply that we don’t still face significant
challenges, because we do. In this position, the position of assistant
secretary for health, I have had the honor of traveling with Chuck
and others on his team to tribal country, and quite frankly, it was
a humbling experience for me. I met with tribal leaders and others
in those communities. I now have first-hand understanding of the
problems they face, we face.

Major disparities in health status and health outcomes continue.
Death from diabetes, alcoholism, and injuries occur in far greater
numbers than in other populations. We have an obligation to ad-
dress these very serious health challenges. That is why the Presi-
dent’s budget demonstrates a commitment to address the priorities
identified by tribes through our annual budget consultation process
with increases in funding. That is why the Department strongly
supports reauthorization of the Indian Health Care Improvement
Act at the soonest possible opportunity.

We have worked closely with this committee in the past, and we
have made progress in moving toward legislation that the Depart-
ment can support. We appreciate that Congress has responded to
many of the Department’s concerns, especially those related to sec-
retarial management authority.

Last year’s bill continued to contain certain provisions which
may have negatively impacted our ability to provide needed access
to services. Such provisions established program mandates and
burdensome requirements that might have diverted resources from
important services.

However, we are confident that we can work with this Congress
to continue to address these concerns, and agree on legislation that
will live up to our mission to raise the health of American Indians
and Alaska Natives to the highest level.
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Once again, sir, I appreciate this opportunity to appear before
you to discuss reauthorization of the Indian Health Care Improve-
ment Act, which we support. I will answer any question that you
may have at this time.

I thank you, sir.
[Prepared statement of Dr. Agwunobi appears in appendix.]
The CHAIRMAN. Dr. Agwunobi, thank you very much.
Dr. Grim, do you have testimony?
Mr. GRIM. No, sir.
The CHAIRMAN. Okay, you will be available to answer questions

as well.
Mr. Beckner, thank you very much for being here. I think it is

the first time we have had someone from the Department of Justice
testifying on this matter. We have asked you to be here specifically
because we have had rather repeated and routine objections.
Maybe I shouldn’t characterize them as routine. We have had re-
peated objections as we have moved along trying to write this legis-
lation from the Justice Department, and we wanted to have testi-
mony from the Justice Department this morning. We appreciate
very much your being here. You are the deputy assistant attorney
general.

STATEMENT OF C. FREDERICK BECKNER, III, DEPUTY
ASSISTANT ATTORNEY GENERAL, DEPARTMENT OF JUSTICE

Mr. BECKNER. Thank you, Mr. Chairman, and good morning.
As you mentioned, I am the assistant deputy assistant attorney

general for the civil division of the Department of Justice. Thank
you very much for the opportunity to share the views of the De-
partment of Justice on the reauthorization of the Indian Health
Care Improvement Act.

As of today, the Department of Justice has not had the oppor-
tunity to fully review the current version of the proposed legisla-
tion. We are not therefore in a position to provide specific com-
ments on this legislation.

That said, the Department strongly supports the laudable objec-
tives of improving Indian health care for American Indians and
Alaska Natives. The Department looks forward to continuing to
work with the committee to achieve these goals. The Department
worked extensively with the committee and met with representa-
tives of the American Indian community on a prior version of this
legislation. We expect that this cooperative relationship will con-
tinue as the Department reviews the current legislation.

In commenting on the prior legislation, the Department identi-
fied targeted concerns that could be, and for the most part were in
fact, addressed with relatively modest changes to the legislation,
but did not detract from the overall goal of improving health care
for American Indians and Alaska Natives.

For example, in an earlier version of the proposed legislation, the
Department of Health and Human Services and Indian tribes could
enter into self-determination contracts that covered tribal tradi-
tional health care practices. Such practices are unique to American
Indian tribes and cannot be evaluated by established standards of
medical care recognized by State law.
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The Department was concerned that if a party sued the United
States under the Federal Tort Claims Act for an injury allegedly
caused by a traditional health care practice, the Department might
not be able to meaningfully defend the case, and particularly the
Department was concerned that the courts might incorrectly, in the
Department’s view, conclude a viable cause of action exists under
the FTCA because traditional tribal practitioners are providing
medical services and that these services do not comply with stand-
ards of the relevant State’s medical community.

Consequently, we met with representatives of the American In-
dian community and worked extensively with the committee late
last year to add language that would have clarified that the United
States and ultimately the taxpayers would not be liable for mal-
practice claims under the FTCA arising out of the provision of tra-
ditional health care practices. This language would not have im-
pacted other tort suits that could be brought against the United
States for other services provided under self-determination con-
tracts.

The Department also expressed its concern regarding a provision
that would have extended FTCA coverage to persons who are pro-
viding home-based or community-based services. These services are
sometimes provided by relatives and in many instances there are
no established standards for such lay person care or for the envi-
ronment in which they are provided. To address these concerns, the
Department worked with committee staff on language that would
have clarified that home-based or community-based services that
can be provided under self-determination contracts are those for
which the Secretary of the Department of Health and Human Serv-
ices had developed meaningful standards of care.

Similarly, the Department expressed concerns in previous ver-
sions of the bill regarding the possibility of unlicensed individuals
providing mental health treatment to American Indians and Alas-
ka Natives. In a previous version of the bill, the Department
worked with the committee to add language that would have en-
sured a licensing requirement for providing mental health services,
and we believe the change was in the interests of both the United
States and the Indian community.

Finally, the Department noted its concern that previously pro-
posed legislation may raise a constitutional issue. We had pre-
viously attempted to work with the committee to address this con-
cern, but unfortunately resolution was not attained. Most of the
programs authorized by the current law or that would have been
authorized by the previously proposed legislation tie the provision
of benefits to membership in a federally recognized Indian tribe,
and courts therefore likely would uphold them as constitutional.
The Supreme Court has held that classifications based on member-
ship in a federally recognized tribe are political, rather than racial,
and therefore would be upheld as long as there is a rational basis
for them.

Congress may also have limited authority to provide benefits
that extend beyond members of federally recognized tribes, to indi-
viduals such as spouses and dependent children of tribal members,
who are recognized by the tribal entity as having a clear and close
relationship with the tribal entity.
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To the extent, however, that programs benefiting urban Indians
under current law or in the prior version of the bill could be viewed
as authorizing the award of grants for other governmental benefits
on the basis of racial or ethnic criteria, rather than tribal affili-
ation, these programs would be subject to strict scrutiny under the
Supreme Court’s equal protection jurisprudence.

For example, the statute in the previous reauthorization bill
broadly defined ‘‘urban Indian’’ to include individuals who are not
necessarily affiliated with a federally recognized Indian tribe, in-
cluding descendants in the first or second degree of a tribal mem-
ber, members of a State recognized tribe, and any individual who
is an Eskimo, Aleut, or other Alaska Native. There is a likelihood
that legislation providing special benefits to such individuals might
be regarded by the courts as a racial classification subject to strict
scrutiny, rather than a political classification subject to rational
basis review.

This distinction is important because if the legislation awards
Government benefits on grounds that trigger strict scrutiny, courts
may uphold the legislation as constitutional only upon a showing
that its use of race-based criteria to award the subject benefits is
narrowly tailored to serve a compelling governmental interest.

In closing, the Department believes that any proposed legislation
regarding Indian health care is important and significant. We are
grateful for the opportunity to share our views with the Committee.
As we have in the past, we look forward to working with the Com-
mittee on this important piece of legislation.

[Prepared statement of Mr. Beckner appears in appendix.]
The CHAIRMAN. Mr. Beckner, thank you very much.
We have been joined by Senator Inouye, who has for many years

previously been chairman and ranking member of this committee.
Senator Inouye, welcome.

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM
HAWAII

Senator INOUYE. Thank you very much. I am sorry I am late. The
usual thing happened, a motorcycle collided with a bus.

The programs and services covered by the measure before us are
based upon a government-to-government relationship that Presi-
dents Nixon, Bush, Carter, Reagan, Clinton, and the present Bush
have all consistently reaffirmed as a Federal Indian policy of our
Country.

Furthermore, the U.S. Constitution recognizes tribal govern-
ments as sovereign governments. In article I, section 8, clause 3,
the Congress is vested with the authority to conduct relations with
the several States, foreign nations, and Indian tribes.

Therefore, this bill should not be viewed as race-based, but rath-
er legislation by which Congress is exercising its authority to ad-
dress deficient health care conditions in Indian country. Therefore,
I commend my colleagues, and particularly the chairman, Chair-
man Dorgan, for holding this hearing on this bill that provides cru-
cial health care programs and services to Indian country.

Mr. Chairman, may I ask that my full statement be made part
of the record.

The CHAIRMAN. Without objection, Senator Inouye.
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[Prepared statement of Senator Inouye appears in appendix.]
The CHAIRMAN. Thanks for your comments and your long experi-

ence on this committee.
Senator Tester, welcome.

STATEMENT OF HON. JON TESTER, U.S. SENATOR FROM
MONTANA

Senator TESTER. Yes; thank you, Mr. Chairman. I also want to
thank you for having this hearing. I would just ask unanimous con-
sent that my remarks be added to the record. I have them here,
but we might as well proceed.

Sorry for being late, but I have to leave early, too, to sorry about
it on both counts. Thank you.

The CHAIRMAN. Thank you very much.
[Prepared statement of Senator Tester appears in appendix.]
The CHAIRMAN. Let me ask a couple of questions of Mr.

Agwunobi and Dr. Grim. It relates in some measure to what my
colleague, Senator Thomas, was observing.

Look, there are areas, I think, of unbelievable care, for which I
am deeply indebted. I have great admiration when I go to clinics
in various places and see folks in the Indian Health Service and
the Public Health Service working, often for less money than they
could make elsewhere, very dedicated to their service.

Yet, my observation is that we are woefully short of that which
is necessary. Let me give you an example, and see if you agree, Dr.
Agwunobi. I will give you an example of one tribe. It applies to
every tribe I visited. A young girl hangs herself, aged 14. She lies
in bed in a fetal position for 90 days before she hangs herself and
commits suicide. She misses school, the whole thing. Her sister had
committed suicide 2 years before. Her father had taken his life 6
years before. Her mother was drug-dependent. So this young girl
just falls out of the view of people and lies in bed for 90 days,
misses school, and finally takes her own life.

I went to the reservation. Her name was Avis Little Wind. I say
her name with the consent of the remaining family. I went to the
reservation and talked to the tribal leaders, talked to the school of-
ficials, talked to her extended family. What I found is exactly what
I found elsewhere. There wasn’t a ghost of a chance of this young
girl getting the psychological help she needed. There wasn’t even
a car to drive her to a clinic had there been a clinic that provided
the professional resources. They would have to beg and borrow a
car to get Avis to a clinic. It wouldn’t matter to get her to a clinic,
they didn’t have the capability.

And that is true. You know, you talk about improvements, Indian
kids have 10 times the rate of suicide of the national average in
the northern Great Plains; a 600 percent higher tuberculosis rate;
500 percent higher alcoholism rate; and so on.

So my point is, maybe we have made improvement in some
areas. Some of the discussion about diabetes, I am heartened by
some of the research and some of the treatment. But I just think
we have a huge hill to climb here to address these unbelievable
problems. And the victims, kids like Avis Little Wind, who felt
hopeless and helpless and took her life, their memories cry out for
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us to do something. Senator Coburn said it, let’s just not do some-
thing and say it is good enough. Let’s do something that works.

You talked about improvements, and I don’t want to denigrate
improvements at all, and don’t want to denigrate the people that
work for the IHS and public health, but boy, I tell you, I get so de-
pressed sometimes when I see the lack of services. Tell me your im-
pression of that.

Mr. Agwunobi. Sir, I have been on the job now for about 11⁄2
years. Very early on in that tenure, Admiral Grim reached out to
me and he said, John, let me show you something. You are a public
health worker. You have worked at the State level for years, but
I want to show you something you have not seen.

He sent me out to I believe it was the Crow Nation, just south
of Billings, MT. The tragedy of the story that you describe, sir, and
it is a tragedy as an individual case, but the real tragedy is that
it is not uncommon. The stories that I heard when I visited the
tribal nation there and the stories that I have heard from tribal
leaders since then would say it is actually fairly common.

So I concur completely. The Administration concurs completely.
I have been sent today not only to support Chuck, but to be a sym-
bol of our commitment, our recognition of the fact that we have to
do this now. My job, as the public health service coordinator, is to
make sure that within our Department, across the different agen-
cies, that we get it done and we get it done quickly.

I am going to be working between the scenes, working in the
background to support Admiral Grim, to support you, sir, and this
Committee in trying to get this bill reauthorized.

The CHAIRMAN. Could I ask, my understanding is that for every
100,000 American Indians, there are about 90 doctors. For every
100,000 Americans, there are about 239 doctors. It is about 2 to 1.
Is that a close approximation, Dr. Grim?

Mr. AGWUNOBI. Admiral Grim whispered to me that it is correct,
but I will let him say it louder so everyone can hear.

Mr. GRIM. Yes, sir; those statistics are correct.
The CHAIRMAN. Does that statistic have any relevance at all with

respect to a potential level of care, the potential to receive the kind
of treatment one needs?

Mr. GRIM. One would assume that it does. One of the things that
we are trying to do new, though, that I would like to mention to
you, is that we are working with an internationally renowned insti-
tute called the Institute for Health Care Improvement to try to de-
velop a new model of care around the management of chronic dis-
eases. That includes behavioral health sorts of diseases, integrating
behavioral health, the kind of care that Avis could have used, into
our primary care delivery system. We have 14 pilot sites under test
right now. We are manipulating an evidence-based tested model so
that it will work in our system. So we are trying to work smarter
and more efficiently, too, within the limited resources that we do
have.

The CHAIRMAN. And we have been working, as you know, on the
telemental health side as well to address it.

Let me ask you one other quick question, and then I am going
to ask Mr. Beckner a question, then turn it over to the vice chair-
man.
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You know I am interested in the issue of a new medical model
of convenient care on Indian reservations. I know of one reserva-
tion, they have a fine clinic. It is old and it obviously is not up to
date, but the people there are great. They are trying as hard as
they can. But I think it is 9 o’clock to 5 o’clock. It closes at 5 o’clock
on Friday. This is a remote reservation. If at 6 o’clock on Friday
night you have a problem, you are in trouble. You are going to have
to go about 90 miles.

My hope is that we can develop a new model of convenient care,
using physician assistants and nurse practitioners, you know, con-
venient hours, long hours, 7 days a week in some of these walk-
in clinics on reservations, because they are so remote.

Are you interested in working with me and the committee to see
if we can find a way to do that?

Mr. GRIM. Very much. I think a lot of the ideas you have are im-
portant and very valid. Some of our locations where the staffing al-
lows, we do have extended hours and the patients have proven to
like that very much. So the Administration wants to work closely
with you on it. We have a lot of new models of health care we are
testing. We are excited about your additions of telehealth for psy-
chiatry and things like that. You are going to hear a little bit about
in the next panel about the use of telemedicine with our Commu-
nity Health Aid Program up in Alaska.

We are very interested in showing you innovative models that we
are already using internally, plus talk about models that we aren’t
right now that the committee would like to discuss.

The CHAIRMAN. Thank you, Dr. Grim.
Mr. Agwunobi, what you have said today gives me some heart

because you say you want to work through the crevices and the
cracks, and try to form some joints here between all of the agencies
to find a way for us to improve things and get things done. So you
can be sure that we, the minority and the majority on this commit-
tee, want to work with you and work with you very closely, along
with Dr. Grim, and see if we can make some significant progress.

Mr. Beckner, very quickly, as you know, there are legal discus-
sions about this issue of the constitutional issues that you raised
today. I don’t dismiss them and don’t suggest they are not without
some interest to us and concern to us, but we need to find a way
to address them. I have been frustrated in the way the Justice De-
partment has connected to the committee.

I hope that we can work with you the same way that Dr.
Agwunobi has committed to work with us. Let’s find a way to ad-
dress these and solve them, and perhaps we will even in the end
disagree, but at least we will have had a good exchange and then
we can put a bill together and proceed, even knowing what the dis-
agreement might be.

Would you be willing to work with us on that basis? I don’t want
to wait until October or November or December of this year. I want
to put this together and begin moving the legislation.

Mr. BECKNER. I can answer that question in one word: Yes, we
would be happy and delighted to work with the committee. In fact,
we worked extensively with the committee last year and addressed
all our liability concerns, and did not oppose passage of S. 4122.
Our liability concerns were addressed in S. 4122 and we did not
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oppose passage of that legislation. We look forward to working just
as cooperatively with this committee on the next version of the bill.

The CHAIRMAN. All right. I am going to send you some written
questions, with your permission, and would ask both to be avail-
able.

Senator Thomas.
Senator THOMAS. Thank you, Mr. Chairman.
Doctor, you in your comments talked a little bit about rule-

making as time consuming. However, isn’t it true that negotiated
rulemaking can result in probably better results than having to go
to court and so on?

mr. AGWUNOBI. Sir, there are obvious advantages to negotiated
rulemaking in many settings. Our concern relates to any language
that would constrain the Secretary from his ability to reach out to
tribes in direct conversation and direct consultation, and to meet
needs as they arise over time.

Senator THOMAS. All right. You talk about the flexibility for the
Secretary to do that. The tribes also should be afforded flexibility,
don’t you agree with that?

Mr. AGWUNOBI. Yes; I would concur.
Senator THOMAS. What is the involvement with tribal members

or Indians on Medicare and Medicaid?
Mr. GRIM. The Department has established in the last couple of

years a group called the Tribal Technical Advisory Group. CMS es-
tablished that in consultation with tribal leadership. There are rep-
resentatives from each region, each Indian Health Service region of
the Country, and then also from several of the major tribal groups
that comprise tribal leaders. CMS holds regular meetings with
them to discuss policy issues.

Senator THOMAS. I am talking about what percentage of the trib-
al members actually are signed up to involve themselves in part D
of Medicare?

Mr. GRIM. I don’t have those numbers off the top of my head,
Senator, but we do have numbers of how many tribal members we
have signed up under the new Medicare part D legislation, and we
can provide that to you for the record.

Senator THOMAS. Do you encourage that? Why wouldn’t you?
Mr. GRIM. Yes, sir.
Senator THOMAS. I understand, where you have tribes that are

a long ways away, but the tribes I represent, for instance, are right
outside the town, and they can participate fully, can’t they, in these
other programs?

Mr. GRIM. Yes, sir; we are encouraging that. All of our patients’
benefits coordinators have been trained on how to educate and get
people enrolled in Medicare part D. We played a large part in the
Department in both supporting that and trying to get our members
enrolled in that. We are very supportive of it.

Senator THOMAS. I am obviously very much for an Indian Health
Program because it has unique aspects, but on the other hand I
think we ought to recognize that these folks are eligible to partici-
pate in the same program that you and I are.

Mr. GRIM. Yes, sir; we sign them up for Medicare and Medicaid,
if they have private insurance. And that is one of the things that
we pointed out to Senator Dorgan and some of his questioning in
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the past is that we try to use all those alternate resources before
we use our contract health services budget to pay for things.

Senator THOMAS. I guess that is particularly true about the de-
tailed kinds of unique treatments.

Mr. GRIM. Yes, sir; especially for a lot of specialty care that we
can’t provide in our setting.

Senator THOMAS. Specialty care and so on you are not going to
provide. I think we need to recognize that and get this combination
of things going as well.

Mr. Beckner, I guess I am a little surprised you say you have not
had a chance to look at the bill. You have people to do that, don’t
you?

Mr. BECKNER. Yes; we do have people to look at the bill, but I
don’t believe they have been provided the current version fo the
bill.

Senator THOMAS. But it is generally not too much different than
it has been and so on.

Mr. BECKNER. Then we look forward to working with you. If it
is not too much different, we would expect our concerns to be pret-
ty narrow or possibly already resolved.

Senator THOMAS. That is really how it kept from happening last
time, wasn’t it, the concerns that the Department had and so on?

Mr. BECKNER. Kept what from happening, Senator?
Senator THOMAS. Kept us from passing the bill.
Mr. BECKNER. I don’t believe so, Senator. Our concerns were re-

solved with S. 4122, and we did not oppose passage of S. 4122. We
did not object to it. Our liability concerns were resolved and we did
not object to its passage.

Senator THOMAS. Okay, good.
If State law doesn’t impose medical malpractice liability, how

would the United States be liable?
Mr. BECKNER. Are you referring to traditional tribal healing

practices?
Senator THOMAS. Yes.
Mr. BECKNER. If there is no cause of action for malpractice for

tribal healing practices, then the United States could not be held
liable for those practices.

Senator THOMAS. Okay.
Mr. BECKNER. We believe that is the better reading of the law

today, and we were seeking just clarification in the passed Act that
that was the case.

Senator THOMAS. You referred in your written testimony to medi-
cal community standards. What is that?

Mr. BECKNER. Well, ordinarily in an ordinary medical mal-
practice case, the way that they are resolved is by looking at how
medicine is practiced in the prevailing medical community. Under
State law, that is ordinary State medical practitioners. So if you
had an open heart surgery and something went wrong, they would
look to how the ordinary standard of care that was provided by the
medical licensed open heart practitioners, and judge whether the
care you received was deficient relative to that standard.

Senator THOMAS. I see. Well, the Department dropped their ob-
jections at the very last minute, so we are going to have a little
different arrangement this time, do you think?
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Mr. BECKNER. Dropped our objection to what?
Senator THOMAS. To the bill last year. That is the reason why

it didn’t pass.
Mr. BECKNER. We are prepared to work very cooperatively and

I would hope that we would be able to resolve any issues we have
with the current version of the bill readily and as quickly as pos-
sible.

Senator THOMAS. Good. Have there been any medical malpractice
lawsuits arising from traditional health care practices?

Mr. BECKNER. Have there been any?
Senator THOMAS. Yes.
Mr. BECKNER. Not that I am aware of, sir.
Senator THOMAS. Okay.
Thank you, Mr. Chairman.
The CHAIRMAN. Senator Tester.
Senator TESTER. Thank you, Mr. Chairman.
As I have been fairly active getting around the State of Montana

the last couple of years, there are all sorts of stories out there deal-
ing with health care from the non-Indian population. And then you
walk onto Indian Country and those horrors are compounded ten-
fold. I appreciate the fact that you visited the Crow Reservation.
I think it is fair to say most of the tribes in the northern Great
Plains are in that same situation.

It is the biggest concern I hear about when I go in Indian coun-
try. I was on the Salish Kootenai Tribe last weekend. A good por-
tion of that meeting was eaten up by health care concerns. It is a
very, very critical issue, both from access and availability. I don’t
have to tell you that if you happen to get sick at the wrong time
of the year when the budget runs out, you can’t get services.

It is not an easy problem to solve. It is a problem that quite
frankly is a bit overwhelming to me, but it is a problem that has
to be solved.

My question to you is, do you have any ideas on how we can de-
liver health care better in Indian country, and quite frankly, in the
urban centers, too, off the reservations? Are there any ideas? Does
it solely revolve around money resources? Or are there other things
we can do? I know it is a pretty broad question, but you can an-
swer any way you would like.

Mr. AGWUNOBI. Thank you, sir. I think one of the most important
things that we can do in the near term is to reauthorize the Indian
Health Care Improvement Act. I am very clear in my mind on that.
My colleague, Admiral Grim, and I have had long conversations
about the fact that getting it done, not only does it relate to what
is in the bill, but it is a symbol of our commitment as a Nation.

Senator TESTER. Let’s just assume that it is passed and it is
done. What is the next step?

Mr. AGWUNOBI. I think there is an ongoing need for us to address
access issues. One of the things that we are working with with the
Indian Health Service is trying to make sure that they are fully
staffed, their need for nurses and for doctors, that we find ways ei-
ther through the U.S. Public Health Service Commission Corps or
other ways to make sure they have access to the staff, the kinds
of staff that they need, such as mental health providers, nurses,
physicians, dentists.
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I do think we also have to keep our mind and our focus on the
fact that there are emerging threats that threaten to compound
this circumstance even more, methamphetamine abuse for exam-
ple, and the epidemic of use that is tearing into many of these com-
munities.

I think when all is said and done, it is going to require that we
consult with the tribes themselves, that they help give us the ideas
of how we might be able to help. These are sovereign nations,
proud people, and they need to be a part of the solution in terms
of its design.

I will turn to my colleague to see if there is anything else you
want to add.

Mr. GRIM. I would just say I agree 100 percent with what Admi-
ral Agwunobi says. There are a lot of innovative things going on
within Indian Health Service. The thing that we haven’t done is
that we haven’t spread some of those innovative things all over the
country. We are looking at methods to do that now. I think that
is an advantage of our system, that we can rapidly spread best
practices or new things that we are learning in one place rapidly
across our system, whether they are the Federal system or the trib-
al system.

We are working on really that methodology right now. We have
done it in diabetes. We have become world renowned, I think, in
that in the way we have dealt with diabetes. We are starting to do
that in chronic care now and in behavioral health.

So that is part of working smarter within the system that we
have or bringing in new innovations that this committee might
want to discuss. That is some of the things we are looking at for
the future.

Senator TESTER. I appreciate your respect for the sovereignty
issue. I also appreciate your comment about working together to
find solutions, and listening, because I think that is critical.

I also appreciate the fact that you are using best practices in
other areas and trying to spread them around the Country.

I also appreciate your haircut, by the way. [Laughter.]
Mr. GRIM. I like yours, too. [Laughter.]
Senator TESTER. The next question I had was, is has there been,

are you actively seeking communication from individual sovereign
nations? I would like to ask in Montana, specifically, but it is im-
portant all over the Country. Has that dialogue started? Is it con-
tinuing? Is it regular? Because quite frankly, sometimes I wish I
was still on the farm so I didn’t have to deal with these kinds of
issues, because I am telling you, it is serious, serious business. If
we don’t address these problems, they are only going to get far, far
worse. So has that dialog been going on and is it going to continue,
and with what kind of regularity?

Mr. AGWUNOBI. I will start, and then turn it over to my col-
league. It has absolutely started. The notion of consultation is
something we believe is an obligation on our end, to uphold and fa-
cilitate. My trip to Billings and then on down into Crow country
was a beginning of a larger commitment. I have spoken with tribal
leaders and committed to coming to them, not just having them
seek us out, but coming to them. And I came to that community
to listen to what are the needs, how can we help.
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The answer, sir, is yes, yes, yes, and yes. We have started talk-
ing. We are going to continue talking. And we are going to increase
our communication. ‘‘Talking’’ is perhaps the wrong word. We are
going to increase our listening, not just hearing, but listening.

Senator TESTER. I appreciate that.
Thank you.
The CHAIRMAN. Thank you very much, Senator Tester.
Before I turn to Senator Murkowski, Mr. Beckner, Vice Chair-

man Thomas was asking you some questions. I felt like you were
shifting in some ways from a direct answer, and I want to describe
the concern. We worked for two years on the Indian Health Care
Improvement Act, worked very hard on it, Senator McCain, myself
and others on the committee, to try to put something together. We
worked for 2 years.

On September 26 last year, at the end of the 2-year period, this
showed up. It is a Department of Justice white paper. It is not
signed. It was given to the steering committee of one political cau-
cus in the Senate, not both, just one political caucus. It wasn’t of-
fered to the Committee on Indian Affairs, neither to the majority
nor the minority; raises all kinds of questions in six single spaced
pages. It takes the position similar to the position you have taken
today on things. The classification of Alaska Native is based on
race, and therefore will be a problem.

So this is what I don’t understand. One of the reasons I asked
you to be here is that Senator Thomas was asking you about co-
operation. How does it work that at the end of a 2-year period, we
have a white paper show up at the steering committee of one politi-
cal caucus in the Senate, not shared with this committee? It did
result, by the way, in several holds being put on the bill. The result
is 2 years of work on a bill that we had watered down substantially
because of objections from HHS, objections from Justice. It resulted
in us not being able to pass a bill.

So how does this white paper show up, and especially how does
it show up not to us, but to a steering committee of a political cau-
cus in the Senate?

Mr. BECKNER. Thank you, Mr. Chairman, and thank you for giv-
ing me the opportunity to clear up the confusion about the white
paper.

It is my understanding that the Department’s staff met with
committee staff for, as you said, 2 to 3 years on this bill. The views
that were set forth in that white paper reflected the issues that
had been previously raised in those meetings. In those prior meet-
ings, the staff was somewhat frustrated that all the discussions
were verbal, and they asked the Department to put into writing
some suggestions for language.

The white paper was intended to serve as a constructive road-
map for resolving those concerns. It was the Department’s inten-
tion to provide the white paper to the Committee staff after the
Senate had gone into recess in the fall, in order to further our dis-
cussions and use the white paper in continued meetings with the
staff.

Unfortunately, a version of the white paper was released prior to
that time and not to the committee staff.

The CHAIRMAN. Who released it?
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Mr. BECKNER. I don’t know, your honor.
The CHAIRMAN. Who prepared it?
Mr. BECKNER. It was prepared by lawyers in the Department of

Justice, lawyers at the Torts Division, Office of Legal Counsel and
others.

The CHAIRMAN. Have you asked the question of who released it?
Mr. BECKNER. I have asked whether the Department of Justice

released it and I was told that no one in the Department of Justice
released it. And I understand that after we found out it was re-
leased prematurely, that it was provided to committee staff and
that we then also met with representatives of the American Indian
community to discuss it as well.

I do apologize for the timing. It was not our intent to have it
come out while the Senate was still in session. It was our intent
to use it to address staff concerns for written specific targeted dia-
log that could result in actual language. I would say that that actu-
ally happened, that based on the white paper, we had very fruitful
discussions with committee staff. We ended up resolving our liabil-
ity concerns with three or four targeted suggestions, and our liabil-
ity concerns were resolved by S. 4122. We did not object to that
bill.

The CHAIRMAN. It was not clear in September that we were going
to be back for a lame duck session, but it appears to me this was
designed at the end of the process to kill the bill. I can simply say
to you neither Senator McCain’s staff nor my staff, he was chair-
man and I was vice chairman, were privy to this, and I don’t be-
lieve either of those staffs asked you to prepare this. I don’t believe
for 1 moment that no one released it. It shows up in one caucus
here in the Senate accidentally? I don’t think so.

That is why I started out this hearing with some concern and
some frustration. It is the case that there have been efforts at
every step along the way to undermine the efforts to pass this bill.
We have a piece of legislation that we need to reauthorize. It deals
with people’s lives, health care. You are suggesting to us we can’t
deal with Alaska Natives because it is racial, for God’s sake? The
Department of the Interior recognizes Alaska Natives.

So anyway, I have gotten rid of my frustrations with you today
only to say that this can’t happen again. If you are going to cooper-
ate with us down at Justice, you have to do that with all of us. We
want to work with you in a forthright way to get something done
here. That is the reason Senator Thomas was asking the questions.
I am just telling you the evidence at the end of last year is that
Justice put out a white paper to kill this legislation. And they did.

God bless you, but the fact is this legislation needs to be passed
and soon, and we will work with you, but at some point you can
put all of the white papers you want. If you don’t agree with us,
don’t come by in the midnight hour trying to kill the product with
white papers going to one political caucus in the Senate. That is
not going to work.

Mr. BECKNER. I hear your concerns and I understand your frus-
tration. I can just reiterate that it was not our intent to have it
released.

The CHAIRMAN. Yes; but let me tell you something. You read
your response. When I asked you the question, you read what you
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had prepared, and I think you have carefully considered how you
would respond to this uncomfortable question. I would much prefer
that you would not have had to read that, and instead you would
not have killed that bill last year. So let’s start over and work and
see if we can get it done this year.

Senator Thomas, I don’t know whether you have a comment on
that.

Senator THOMAS. No.
The CHAIRMAN. Senator Murkowski.

STATEMENT OF HON. LISA MURKOWSKI, U.S. SENATOR FROM
ALASKA

Senator MURKOWSKI. Thank you, Mr. Chairman. I am glad that
you jumped in front of me because I was certainly prepared to ask
many of the same questions. I think we all find it troubling that
you spend the amount of time and, Mr. Chairman, I know that you
and Senator McCain spent an inordinate amount of time working
this through in the past couple of years, along with the rest of us
on the committee.

We recognize the importance of this legislation. To have it, some-
one suggested, stalled out, but I think you have appropriately said
it, it was killed, and I think in a most unfortunate way.

Mr. Beckner, you have just indicated in response to Senator
Thomas that you are going to look to resolve any issues that you
have with this bill and indicate that you are going to cooperate
with this, but I think it is fair to say that it needs to be done open-
ly, honestly, throughout the process. This is too important an issue
to the people in my State and the people in States that are rep-
resented around this table, to have legislation like this that relates
to the basic health care needs of our American Indians, Alaska Na-
tives, and Native Hawaiians, to not have it be reauthorized.

I appreciate you, Mr. Chairman, bringing this forward today, the
opportunity to ask some of the tough questions. I apologize that I
was not able to hear the testimony this morning. I will have to go
back and read the transcript and make sure that I am fully up on
what you all have said.

Mr. Chairman, I want to thank you. You had encouraged me to
work with you on how we might be able to move forward some
models for perhaps community health aide programs. In the next
panel, we will have Steven Gate from Sitka here today to talk
about the Alaskan model. With that in mind, Dr. Grim, I would
like to ask you your assessment of the success of the Community
Health Aide Program in Alaska. You have been around for a long
time watching what we are doing up there. Can you just speak to
this program and how it might be a model for the rest of the coun-
try?

Mr. GRIM. I think it has been an outstanding success, Senator.
In fact, it has been used as a model in other parts of the world.
We have been asked to have dignitaries from other parts of the
world come visit Alaska to see how they use it. They have inno-
vatively trained community members. I have visited with some of
those people. I don’t know how they do it, living in some of the re-
mote communities that they do. They are basically on call 24/7 be-
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cause the community knows where they live. It is a stressful job
for them, but they do an outstanding job.

You have also linked telemedicine very recently in innovative
ways so that those community health aide practitioners have links
to our major medical centers there in Alaska. So when they have
problems or need to send pictures or get consults, they now have
consults with some of the best specialists and sub-specialists in the
State.

It is an outstanding model and they do a great job. I would like
to publicly applaud them.

Senator MURKOWSKI. Thank you. I know that they appreciate
your support.

As you know, we have many in the community who are not State
licensed to deliver the care. Over the 40 year history of the pro-
gram, to your knowledge, do we have any problems in terms of li-
ability?

Mr. GRIM. To the best of my knowledge, I could ask our people
that deal with that and give you a more perfect response for the
record, but no, we have not had, and we have had a Federal over-
sight board, as you know, that certifies those individuals.

Senator MURKOWSKI. That is my understanding. We are doing
very well and have not had problems with the liability issue. It is
something that I know that Justice had expressed some concerns
about. I am not quite sure why, so it is nice to have it on the
record. If you have anything that would supplement that, I would
certainly appreciate that, but I think we can use this as one of
those models applicable throughout the rest of the country as we
attempt to deliver health care in rural and isolated places.

Mr. Chairman, I just want to note for the record that among the
Alaska Natives, my constituents up north, there is no one more im-
portant piece of legislation that this Congress could pass than the
reauthorization of this. So we look forward to working with you on
this and hopefully have the genuine commitment from all involved.

I also have an opening statement that I would like to have in-
cluded as part of the record.

The CHAIRMAN. Without objection, Senator Murkowski.
[Prepared statement of Senator Murkowski appears in appendix.]
The CHAIRMAN. We talked a little about a new medical model of

convenient care centers and so on that we have been talking about
and working on.

Senator Tester had another question.
Senator TESTER. Yes, Mr. Chairman; thank you very much. I

want to take a step back because I may have made an assumption
I should not have made, that the passage of this bill is automatic,
because it is obviously not. What is the date on that white paper?

The CHAIRMAN. The date is September 26, I believe.
Senator TESTER. Of last year?
The CHAIRMAN. Yes.
Senator TESTER. Was the bill amended after that date?
The CHAIRMAN. We worked on the bill leading up to and through

the lame duck session. We made some modifications following that
date as well.

Senator TESTER. Okay. The question I had was for Mr. Beckner.
You had said, when Vice Chairman Thomas was asking you ques-
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tions, that you had not had a chance to take a look at the bill, but
if it was similar or identical to the bill in the 109th Congress, that
you were not going to have any problems with it.

Mr. BECKNER. If it was identical to S. 4122, we had no objections
to S. 4122.

Senator TESTER. And so those few changes that were made after
September 26, 2006 took care of all your concerns in that 6-page
single spaced white paper?

Mr. BECKNER. I am sorry I interrupted you, Senator.
Senator TESTER. That is all right.
Mr. BECKNER. They resolved all our liability concerns, and we

agreed to disagree on the constitutional issues. We did not object
to the legislation.

Senator TESTER. Okay. Thank you very much.
Senator THOMAS. The Senate might be interested to know that

the bill was introduced 2 hours before the end of the session last
year, so it had gone through a lot of things.

The CHAIRMAN. Let me also make the point, to finalize the point,
the bill that was introduced at the end of the last session was not
something that I had signed up to or agreed to. What happened
was your September white paper actually forced a circumstance
where objections were raised on the floor so that the floor couldn’t
be brought forward. It forced more discussions to happen in the
last hours of the session. Changes were made to the bill that I did
not agree with and did not support.

The bill didn’t pass, in any event. My point, Mr. Beckner, is I
think it is pretty clear to me, and I have been around here a long
while, the way it works, this tubed the bill. I have invited you to
testify today, and I appreciate your being here. You have said you
want to cooperate with us. I want to cooperate with Justice and I
want to turn the page. But I don’t like what happened last year.
I don’t want it to happen again. If we disagree, that is fine.

You are in the executive branch, and you can disagree with us.
We are in the legislative branch. We are going to legislate. We will
work with you to solicit your input, solicit the input of HHS, do the
best we can to put together the best legislation we can do, and try
to move legislation. I don’t want to wait until the end of next year
to find out that we would fail again. I want to succeed and I want
to do it sooner, rather than later.

So I appreciate your pledge of cooperation. We will look forward
to working closely with you.

Mr. Agwunobi, we are going to work closely with you and Dr.
Grim as well, because we want to work on some changes in the
medical models and convenience care and other things that will
write a new bill, one that I think is more exciting, more interest-
ing, and as Dr. Coburn said earlier, that really does change the de-
livery system of better health care to people who desperately need
it.

I want to thank the three of you for appearing today and for
being with us at the hearing. Thank you very much.

Mr. AGWUNOBI. Thank you.
Mr. BECKNER. Thank you, Mr. Chairman.
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The CHAIRMAN. I would like to now call the final four witnesses.
Richard Brannan is chairman of the Northern Arapaho Business
Council at Fort Washakie, WY.

Might I ask the Indian Health Service to stay, and Justice? If
you have the time, I would love to have you stay just for a bit to
hear some of the testimony.

Okay, thank you.
Rachel Joseph is cochair of the National Steering Committee on

the Reauthorization of the Indian Health Care Improvement Act.
Edward Lazarus is a partner at Akin Gump. Steve Gage is direc-
tor, Community Health Aide Program, Southeast Alaska Regional
Health Consortium in Sitka, AK

We thank you for being here. We appreciate your patience. We
will have Richard Brannan begin.

Would you wish to say a word?
Senator THOMAS. Yes; I would. I want to welcome the chairman,

Richard Brannan, from the Northern Arapaho Tribe at Fort
Washakie, WY, to testify. Chairman Brannan participates in the
National Indian Health Budget Formulation Team, the National
Tribal Leaders Diabetes Committee for the special diabetes pro-
gram for Indians. I appreciate his leadership and am delighted to
have you here, sir.

I am sorry you had problems getting here. I understand you
came to Denver to Los Angeles to Washington.

Mr. BRANNAN. Yes, I did. [Laughter.]
Senator THOMAS. That is the long way around.
The CHAIRMAN. Mr. Brannan, you may proceed. Your entire

statement, in fact the statements of the panel will be made part
of the record.

Mr. BRANNAN. Thank you.

STATEMENT OF RICHARD BRANNAN, CHAIRMAN, NORTHERN
ARAPAHO BUSINESS COUNCIL

Mr. BRANNAN. Good morning, Chairman Dorgan, Vice Chairman
Thomas, members of the committee. My name is Richard Brannan.
I am the chairman of the Northern Arapaho Tribe of the Wind
River Reservation in Ethete, WY. I am serving my fourth term as
chairman of my tribe. I am a member of the National Steering
Committee for the Reauthorization of the Indian Health Care Im-
provement Act, the Tribal Leaders Diabetes Committee, and the
Indian Health Service Budget Formulation Team, representing the
Montana and Wyoming tribes.

I worked several years for the Wind River Service Unit, the IHS
facility on my reservation, as the Administrative Officer. Health
care has been a personal priority not only during my interim in the
IHS, but as a tribal leader. I appreciate this opportunity to address
the health issues of tribes, and would like to thank the committee
for the opportunity to testify in support of the Senate bill to reau-
thorize the Indian Health Care Improvement Act.

Today, I would like to divert from the usual delivery of testi-
mony. I have faith in my colleagues and their knowledge and expe-
rience that they will impart to the committee today the priority
issues relating to and the importance of reauthorizing the Indian
Health Care Improvement Act.
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Instead, today I would like to put a face to these priority issues
so that as we deliberate on reauthorization that we keep the faces
of American Indian and Alaska Native people in our minds and
hearts. As I begin this address, there are fundamental principles
that need to be reaffirmed regarding tribes and our sovereign sta-
tus.

The overarching principle of tribal sovereignty is tribes are and
have always been sovereign nations. Tribes pre-existed the Federal
union and draw our rights from our original status as sovereigns
before Europeans arrived. The fundamental principles of tribal sov-
ereignty are as a sovereign nation. Tribes, as evidenced through
the treaty-making Indian commerce clause of the Constitution, en-
gage in a government-to-government relationship with the United
States.

The sovereign power of tribes include the power to determine our
form of government, determine tribal membership, regulate domes-
tic relations among our members, prescribe rules of inheritance,
levy taxes on members and persons doing business with members
on tribal lands, control entry onto tribal lands, regulate the use
and distribution of tribal property, and administer justice among
members of our tribe.

Today, I would like to take you back approximately 143 years to
one of the most horrendous acts perpetrated on the Arapaho peo-
ple, the Sand Creek Massacre. To this day, we do not really know
the level of historical trauma sustained by our tribe because of this
event, but we do know that it is there and we continue to suffer
because of it.

Colonel John Chivington, a Methodist minister, and his 800
troops marched in order to attack the campsite of Black Kettle. On
the morning of November 29, 1864, the Army attacked the village
and massacred most of its inhabitants. Chivington proclaimed be-
fore the attack, ‘‘Kill and scalp all big and little. Nits make lice.’’
Only 9 or 10 soldiers were killed, and 3 dozen of them were wound-
ed. Between 150 and 184 Arapahos and Cheyennes were reported
dead or killed, murdered. And some were reportedly mutilated, and
most were women, children, and elderly men.

Chivington and his men later displayed scalps and other body
parts, including unborn babies that were cut from their mother’s
wombs and the private parts of women.

The Joint Committee on the Conduct of the War declared as to
Colonel Chivington, your committee can hardly find fitting terms to
describe his conduct. Wearing the uniform of the United States,
what should be the emblem of justice and humanity, holding the
important position of commander of a military district.

Therefore having the honor of the Government to that extent in
his keeping, he deliberately planned and executed a foul and das-
tardly massacre, which would have disgraced the vilest savage
among those who were the victims of his cruelty. Having full
knowledge of their friendly character, having himself been instru-
mental to some extent in placing them in their position of fancied
security, he took advantage of their inapprehension and defenseless
condition to gratify the worst passions that ever cursed the heart
of a man.
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I am an Arapaho, and when I speak about the Sand Creek Mas-
sacre, I am amazed that we as Arapaho people have persevered.
During the Sand Creek Massacre, Arapaho women and children
were brutally murdered. The soldiers especially targeted children
that day, with the idea to exterminate them and destroy the entire
tribe.

The Sand Creek Massacre occurred in 1864 and today it is 2007.
We as tribal people continue to fend off the attack on our children.
This time, the attacker is not as visible as Colonel Chivington’s
troops, but more deadly. In 2007, we are defending our children
from succumbing to the effects of the decreasing Indian Health
Care budget, devastating health disparities, and dangerous emerg-
ing diseases, the impacts of methamphetamine abuse.

Nationwide, the disparity in health status and access to health
care for American Indians and Alaska Natives is staggering. Tribal
leadership and the Indian Health Service continues to educate Con-
gress and the Administration and all of America on the devastating
disparity suffered by American Indians, Alaska Natives in health
status, mortality rates, and access to health care. Diseases that
continue to challenge the health of American Indians and Alaska
Natives are diabetes, alcohol substance abuse, heart disease, and
cancer.

Today, what I did is, I brought pictures of three little Arapaho
angels. I call them angels because they are in heaven now. They
couldn’t be here in person. I apologize. What I did is I had to show
them. This is what I face every day, is the death of children, and
the suffering.

This beautiful little baby whose name is Dylan Whitcomb. Dylan
is Arapaho. He was diagnosed in late 2004 and died in early 2005
of neuroblastoma. He had just turned 5 years old. He was a brave
little boy and often amazed his grandmother in his unwavering cer-
tainty that he would get better. In fact, he often comforted his fam-
ily. Dylan needed treatment that was more than could be provided
by the Wind River Service Unit.

By the time resources were made available through private sec-
tor partnerships and charitable givings, Dylan had advanced stages
of the disease. He entered a children’s cancer treatment center
where one of his friends was a little girl that was diagnosed with
the same disease about the same time as Dylan. She was able to
access care earlier than Dylan and was healthy at the time of the
reporting. Cancer is devastating.

What I did is I brought a picture. Her name is Marcella Hope,
a little 22 month old baby that was killed. She died hanging in a
closet on a hanger, years of abuse because her parents were meth-
amphetamine addicts. I have to live with this as the chairman. I
have to live with my conscience. I have to see what can I do. I come
here. I am not trying to grandstand. I am trying to get a point
across here. People are dying. Children are dying. We need to do
something. People are suffering. I live this every day.

This little boy here is also a 22-month old little Arapaho angel.
We only buried him in November. At 22 months, he was beaten to
death. I went to his funeral. It is not natural to see a little 22
month old baby in a casket. They had to have a hat on him because
his head had swelled so large. I went the night before to his grand-



24

father’s residence. I went in there and I asked him, I said, can you
please forgive me for failing you and your little grandson. And
what he responded back to me, he said, he was special. People feel
guilty. They may feel guilty, but he was special, and God called
him early.

His other grandfather is being buried today. He died from sorrow
of losing his grandbaby.

I did have written testimony, but I need to get that across to ev-
erybody in this room, that we are dealing with little children. We
are dealing with human beings that have feelings. I always try to
do that. I am not much in terms of statistics, because that doesn’t
really show the true story.

In closing, my grandmother, she lived to be 99 years old. Her
name was Cleland Thunder. And what she told me is her elders
taught her to pray for the President, the Vice President, Congress,
all of the people that work here in Washington, that they would be
blessed; that they would have a good life; and hopes that life would
be so good for them that they would look back on the Arapaho peo-
ple with some pity.

We continue to practice that today. That is a continuous practice.
What I come here today for is asking for the Federal Government
just for some pity, some compassion. I thank you for giving me this
opportunity to testify. The Sand Creek Massacre is my legacy. That
is my life. I live that every day. I live that trauma. So that is why
I am talking about it, and I am trying to make the connection of
the Sand Creek Massacre of what is happening to our children
today.

Thank you, Mr. Chairman. Thank you, Committee members for
allowing me to testify. You have given me the honor to be here.

[Prepared statement of Mr. Brannan appear in appendix.]
The CHAIRMAN. Chairman Brannan, thank you very much for

being here. Thank you for your passion. We understand that it was
difficult for you to even get here, just with the arrangements and
so on. And thank you for invoking the memory of some wonderful
young members of your tribe and telling us about their lives. We
appreciate that very much.

Ms. Rachel Joseph is the cochair of the National Steering Com-
mittee on the Reauthorization of the Indian Health Care Improve-
ment Act. Ms. Joseph, thank you for your abiding work on this
issue over a long period of time. We appreciate very much your
being here.

STATEMENT OF RACHEL A. JOSEPH, COCHAIR, NATIONAL
STEERING COMMITTEE ON THE REAUTHORIZATION OF THE
INDIAN HEALTH CARE IMPROVEMENT ACT

Ms. JOSEPH. Thank you. Good morning, Chairman Dorgan, Vice
Chairman Thomas, and members of the committee.

I am Rachel Joseph, Co-Chair of the National Steering Commit-
tee for the Reauthorization of the Indian Health Care Improvement
Act.

In 1999, the director of the Indian Health Service comprised the
National Steering Committee of Tribal Representatives, a national
organization. After extensive consultation with the tribes, we for-
warded a consensus bill which reflected the best thinking of tribal
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leaders across the Country. We continue to provide advice and
feedback to the Administration and Congress regarding reauthor-
ization.

In 1976, when the Indian Health Care Improvement Act was en-
acted and signed by President Ford, with the mission to bring the
health status of the first Americans to the level of the general U.S.
population. The Indian Health Care Improvement Act was reau-
thorized in 1988, and again in 1992, but has not been updated in
over 14 years. Modernization is necessary for improvements to the
health care systems.

The health disparities as already articulated by the assistant sec-
retary of Health and the chairman of the committee demonstrates
the need to provide enhancements so that we can update our
health care delivery systems, improve the quality of life, and save
the lives of Indian people.

Since 1999, we have accommodated Administration and congres-
sional concerns by working out many compromises and by reaching
consensus on key policy issues. At the same time, the steering com-
mittee has held to the guiding principles of no regression from cur-
rent law and protection of tribal interests.

After working to secure reauthorization, you can imagine how
disappointed Indian country was when the Indian Health Care Im-
provement Act failed to pass the Senate in the 109th Congress. The
bill, we believe, was largely derailed by the DOJ memorandum al-
ready discussed today.

The memo addressed issues that would erode sovereignty and
contained several inaccurate claims. DOJ raised constitutional
issues regarding the definition of Indian. The definition of Indian
in the reauthorization is the same definition that has been in the
law for over 30 years, and has never been challenged on constitu-
tional grounds. This definition is consistent with definitions of In-
dian found in other Federal laws, such as the No Child Left Behind
Act.

To ensure no regression from current law, the steering committee
strongly recommends that the definition of Indian, definition of
urban Indian and definition of California Indian be retained.

DOJ also objected to FTCA coverage for home and community-
based services and traditional health care practices because of
standard of care issues. Currently, the IHS and tribes provide
home health care services following State Medicaid standards of
care. Traditional health care practice can be complementary to
Western medical medicine. In most cases, traditional health care
practitioners are not employees of the IHS or tribes so FTCA cov-
erage would not apply. Also, it is our understanding, as already
testified to by the Department of Justice, that no FTCA claim has
ever been made for this kind of health care.

Over the past few months, the steering committee has worked
with congressional staff in recommending legislative changes to
any reauthorization. My written testimony highlights these issues
in great detail.

As asserted by Mr. Chairman and Senator Coburn, the status
quo is not acceptable. Thus, we support strongly the elevation of
the IHS director to the assistant secretary of Health and Human
Services. We believe that elevation is consistent with the govern-
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ment-to-government relation and the trust responsibility to tribal
governments.

We support strongly the establishment of a bipartisan commis-
sion to study the optimal way to provide health care to Indian peo-
ple. We believe that the last version of the legislation did modify
language relate-d to the study and we would recommend that we
stay with the language that was in S. 1057.

We believe strongly that tribes should provide the kind of long-
term care and human community-based services that are made
available to other populations in our Country, enabling elders to re-
ceive long-term care and related services in their homes or tribal
facilities closer to family and friends.

We strongly support comprehensive behavioral programs for at-
risk Indians, and the authorization would allow behavioral health
programs to reflect tribal values and emphasizes collaboration
among alcohol substance abuse and social service programs, and
mental health for all age groups, with specific programs for Indian
youth.

Chairman Dorgan, in your Senate floor statement of January 22,
you discussed the need for improving emergency access to reserva-
tion health care through expanding clinic hours and other innova-
tions. You asserted the need for an Indian health care delivery
model to replace existing emergency rooms at hospitals with low
cost and after walk-in clinics, a model currently available in the
private sector. We appreciate your leadership in proposing delivery
systems in Indian country that are more accessible.

In spite of our consistent underfunding, our tribal programs con-
tinue to establish innovations that make care more accessible. For
instance, some tribes have established after-hour programs for
health promotion and disease prevention. My local health board is
proposing a preventive dental health program on Saturday morn-
ings for families who are not able to access these services during
the week.

Some programs provide after-hours services by establishing toll-
free numbers for patients to call in. I have a copy of our magnets
that list all the toll free numbers of our health project, to ensure
access for our service population, particularly since 10 percent of
the people that we serve are over 65 years of age, and 32 percent
of our children under five are at poverty level or below.

It lists the toll-free number for medical, dental, pharmacy and
on. I have called this number after hours, and with the answering
service asked to speak to a doctor who was able to get back to me,
and we worked through my need for care at that particular time.

While the NSC supports legislative language clarifying existing
authorities or expanding existing authorities to demonstration
projects, additional funding is needed to facilitate any new pro-
grams that are authorized.

In closing, I would like to emphasize that we believe that the
passage of this legislation would be facilitated if tribal leaders are
at the table with congressional staff and the Administration, which
is consistent with meaningful government-to-government relations
and collaboration.

Thank you to the committee for the leadership you provide in
support for the reauthorization, and the other critical issues that



27

affect Indian country. I appreciate the opportunity to testify today,
and with my steering committee colleague, Chairman Brannan.

If I may make just a brief notation, and comment on the testi-
mony the Administration made about objections to behavioral
health programs in section 712 addressing fetal alcohol disorder
services, tribal leaders spoke strongly that we should be able to
educate expectant mothers about the harm that is done if they
should continue to use alcohol, meth or other substances. So we
feel strongly about ensuring that we have a comprehensive ap-
proach and the ability to do our jobs.

Thank you.
[Prepared statement of Ms. Joseph appears in appendix.]
The CHAIRMAN. Ms. Joseph, thank you very much. As I said,

thanks for your continuing work on these issues.
Next, we will hear from Edward Lazarus, who is a partner at

Akin, Gump, Strauss, Hauer, and Feld in Los Angeles, CA. Mr.
Lazarus, thank you for joining us.

STATEMENT OF EDWARD P. LAZARUS, PARTNER, AKIN, GUMP,
STRAUSS, HAUER, AND FELD, LLP

Mr. LAZARUS. Thank you, Chairman Dorgan and Vice Chairman
Thomas, distinguished members of the committee.

It is a particular pleasure for me to come and appear this morn-
ing. I vividly remember as a boy coming to watch my father testify
before this committee, and it was a significant reason that I ended
up going to law school, and now I am here appearing as a constitu-
tional authority. So there is a special poignancy in that for me.

Listening to Chairman Brannan this morning has actually
caused me to revise the summary that I was going to give because
in light of that, there seemed something terribly theoretical and ab-
stract about arguing about which standard of review ought to
apply, whether it is the Morton v. Mancari standard of rational re-
lations, or the stricter test that applies to racial classifications.

I think one thing that is important to bear in mind is that the
Department of Justice has never suggested that the Act, regardless
of the standard of review, is unconstitutional. I think it is very
much worth bearing in mind that even if the stricter test were to
apply, that this committee and the Congress can do a great deal
to try and ensure that it would pass even the stricter test that
would be applied to a racial preference.

In my statement, I was presumptuous enough to suggest that the
act might be amended to add some additional findings to meet the
test of strict scrutiny, which talks about the need for the benefit,
the failure of race-neutral alternatives, and the impact on rights of
third parties, and the fit of the classification.

I think just listening to Chairman Brannan today and the com-
ments that had already been made by the other witnesses, and by
the distinguished members of the committee, it seems to me that
a very, very compelling case can be made that given the conditions
of Indian health, both in the cities and on the reservations, that
this is legislation that meets all of those criteria.

That said, the question does remain, which standard of review
should apply. The main question really boils down to this one of
whether the definitions of Indians and urban Indians in the act is
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so broad by including members of State-recognized tribes and non-
members who are one or two degrees descended from members is
so broad that it tips this over from the political classification recog-
nized in Morton v. Mancari into being a race-based classification.
While the question is not completely without doubt, I think the bet-
ter answer is that this remains a bill that creates a political classi-
fication.

The starting point for the analysis has to be the extraordinary
power and responsibility that the Congress has in the area of In-
dian affairs. The extraordinary power comes from the Indian Com-
merce Clause, a specific grant of power in the Constitution, and the
175 years of court decisions interpreting that clause to give Con-
gress broad plenary authority in the area of Indian affairs.

The responsibility comes from the more than 200 year history of
relations between the United States and the tribes, much of which
is very tragic and was touched upon, of course, by Chairman
Brannan, which has created a remarkable and strong duty of pro-
tection on the part of the Congress. Congress has legislated many,
many times pursuant to that duty of protection to create special
benefits for tribes. Health care has been a very, very important
component of that going back, again way back into the early part
of the 19th century.

The basic rule has been that when Congress legislates for the
benefit of tribes, that treatment need only be rationally tied, and
this is the language of the court, to Congress’s unique obligation
toward Indians. That is the language of Morton v. Mancari.

So the question is whether somehow by broadening out the cov-
erage of this act to members of State-recognized tribes and not
merely federally recognized tribes, and by bringing within the
ambit of its benefits those Indians who are defined as urban Indi-
ans, who are non-members descended in the first or second degree
from members, or Eskimo, Aleuts, and Native Alaskans, that this
somehow has become a racial classification.

I think the answer with respect to State-recognized tribes is pret-
ty straightforward. State-recognized tribes are, of course, political
entities as well. There is a long history of recognizing Congress’s
very substantial power to define tribal relations and to recognize
tribes for all purposes or just for some purposes. When you put
those powers together, it does seem that there is no reason to con-
sider providing benefits to State-recognized tribes as a racial classi-
fication, as opposed to a political one.

With respect to the urban Indian definition, the truth is the case
law just doesn’t provide a definitive answer. In Morton v. Mancari,
the court spoke very generally about the unique obligation to Indi-
ans, not federally recognized tribal members only. But at the same
time, that case did arise in the context of a preference that was
limited to federally recognized tribal members.

Several cases after Morton v. Mancari, the most prominent Dela-
ware Tribal Business Commission v. Weeks, made no distinction be-
tween Indians and tribal members only. The Rice v. Cayetano case,
which the case on which the Department of Justice relies, does
note that Morton v. Mancari is limited to a preference in favor of
members of recognized tribes, but the decision does not turn on



29

that fact. The court was making no effort to delineate exactly
where the line is between political and racial classifications.

So in the absence of any defining case law, to me I think this
question boils down to a matter of history and logic. When you look
at the history, and we know——

Chairman DORGAN. Mr. Lazarus.
Mr. LAZARUS. I am sorry.
Chairman DORGAN. Perhaps even as your father experienced

many years ago, we require discussions of the Constitution to be
limited to 5 minutes. [Laughter.]

Mr. LAZARUS. And so they should be. I will simply close by say-
ing that Congress has the power, it seems to me, to view these
urban Indians as defined in the act as derivative of the political re-
lationship with the tribes, and therefore bring it within the ambit
of their power.

Thank you, Mr. Chairman.
[Prepared statement of Mr. Lazarus appears in appendix.]
The CHAIRMAN. Thank you for coming all this way and testifying.

I regret that we do have limits on testimony by witnesses. I al-
lowed Chairman Brannan to proceed longer because of the nature
of his testimony. Your testimony is very helpful to us and we hope
to engage with you as we construct this legislation.

Senator Murkowski, would you like to introduce the next wit-
ness?

Senator MURKOWSKI. Thank you, Mr. Chairman.
I would like to welcome to the committee this morning Steven

Gage. Steve is the director for Southeast Alaska Regional Health
Consortium, SEARHC, and he is also the chair of the Alaska Asso-
ciation of the Community Health Aide Program, a program that
has been described earlier as being around about 40 years now. He
has done a very fine job in this, and I think we will have an oppor-
tunity to again hear a little bit more about how this particular pro-
gram in Alaska can be a model for throughout the Country.

Welcome, Mr. Gage.
The CHAIRMAN. You may proceed. Your entire statement is made

a part of the record.

STATEMENT OF STEVE GAGE, DIRECTOR, COMMUNITY
HEALTH AIDE PROGRAM, SOUTHEAST ALASKA REGIONAL
HEALTH CONSORTIUM

Mr. GAGE. Thank you. Good morning, Chairman Dorgan and
Vice Chairman Thomas and committee members. As you heard, my
name is Steve Gage and I am a physician assistant. I work for the
Southeast Alaska Regional Health Consortium. I am based in
Sitka, Alaska. I am the director of the Community Health Aide
Program that SEARHC operates.

SEARHC is as consortium of 18 tribes and predominantly serves
the Tlingit, Haida, and Tsimshian Indian peoples of Southeast
Alaska. I have been associated with the Community Health Aide
Program for about 17 years. If you can picture yourself in a small
town of a few hundred people, not unlike many rural areas
throughout the United States in the early 1900’s, access to medical
care in that setting is hours and days away, and travel may involve
land, water and air, and is entirely based on weather.
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In this setting, if you become ill or injured, who are you going
to call? In the scenario that I just described, if you were in Alaska,
you would most likely be calling a community health aide. Pres-
ently, there are about 500 community health aides working in 180
communities throughout Alaska. They are employed by 27 638 trib-
al organizations. There were about 300,000 patient encounters in
2006.

As you heard, the Community Health Aide Program is about 40-
years old and it was developed in Alaska to deal with the tuber-
culosis epidemic in Alaskan villages. It has evolved into the back-
bone of health care delivery in nearly all rural areas of Alaska.

Community health aides are generally recruited from the com-
munities they serve, and approximately 80 percent of them are
Alaska Natives. Being a resident of the community enables health
aides to understand the language, the customs, and the traditions
of the community, and they are less likely to leave after 1 or 2
years.

Training consists of emergency skills to at least the emergency
trauma technician level, and that is combined with four 1 month
sessions covering most aspects of basic primary medical care.
Training is based on a statewide curriculum and is done at one of
four training centers: Sitka, Nome, Bethel, and Anchorage.

The first two sessions of training are usually complete within 6
months of hire, and the entire process is usually complete within
2 years. The University of Alaska College of Rural Health recog-
nizes this training and extends credit toward an AA degree for
health aides.

Following the four sessions, health aides have a clinical precep-
torship and testing process which, when passed, qualifies them as
a community health practitioner. Continuing medical education
must be maintained and a 1 week-long clinical evaluation is re-
peated every 6 years. In some cases, health aides have received ad-
ditional training in health care such as early prevention screening
and testing for childhood diseases.

Health aides work using a revised manual that directs their his-
tory, physical exam, and guides them to an assessment. Regardless
of their years of experience and training, the manual must be used
in all patient encounters. I have brought a copy of our new manual,
and there are copies that are available if you wish to have one.
Each community where health aides serve has medical oversight by
tribal or IHS referral physicians. The manual guides the health
aide to a general diagnosis. Treatment options are then discussed
with the referral physician.

This physician may delegate some supervision of health aides to
mid-level practitioners like physician assistants or family nurse
practitioners. The physician may also approve a limited number of
medical standing orders which enable the health aide to treat those
conditions based on previous consultations.

Apart from standing orders, all patient encounters require con-
sultation with a higher level medical provider. In Alaska, the Fed-
eral Telehealth Program provides the mechanism for this and has
supplemented telephone counsels. Health aides usually work regu-
lar hours on a weekday schedule, and provide after-hours emer-
gency care on a call rotation. Health aides work in all areas of
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medicine. Preventive health care services is an area that is getting
increased attention by health aides, and one we hope will reduce
the need for acute and chronic medical care.

As an example, in part due to health aide services, Alaska’s ma-
ternal and infant health have improved recently. In 1998, a Com-
munity Health Aide Program certification board was established to
oversee the program statewide. The program is cost-effective and
well received in Alaska. The State of Alaska contributes funds for
program operations, and while tribal groups operating health aide
programs are struggling with funding, they are committed to main-
tain the program as one of the most important that they offer their
people.

I understand you are considering using the program as a model
to provide health care. I will tell you that it works well in Alaska.
Part of Alaska Native culture is to share what you have with oth-
ers, and we would be very happy to share our program and our ex-
pertise with you.

Thank you.
[Prepared statement of Mr. Gage appears in appendix.]
The CHAIRMAN. Mr. Gage, thank you very much. You have come

a long way to provide us information, which is very, very helpful.
Alaska is, of course, unique and its challenges in delivering health
care are very unique. I am very interested. You said you were a
physician’s assistant?

Mr. GAGE. I am.
The CHAIRMAN. The opportunity to use physician assistants and

nurse practitioners to be involved in more convenient care for rou-
tine diagnosis in remote locations is something I am very inter-
ested in. I have talked with Senator Murkowski about that, as a
national model. We talked to Dr. Grim as well. So I appreciate very
much your testimony as well.

I will ask a couple of questions, but I will ask them at the end.
I will call on Vice Chairman Thomas first for any questions.

Senator THOMAS. Is that your statement in the green package
there, Mr. Gage? [Laughter.]

Mr. GAGE. It is not quite that long. [Laughter.]
Senator THOMAS. Okay.
Mr. GAGE. But it is quick reading, actually. Once you get started,

you can’t put it down. [Laughter.]
Senator THOMAS. Mr. Brannan, you have talked a lot about one

of the reasons for all the medical care and prevention programs are
important at reducing alcoholism. What kind of training and com-
munication programs do you think would benefit your tribe?

Mr. BRANNAN. Senator Thomas, I look at alcohol as being a gate-
way drug, for lack of a better term, for methamphetamine addic-
tion. In terms of the Indian Health Service, the budget is so
strained there really isn’t any funding available to do any preven-
tive health education, any training whatsoever.

As we talked on our reservation, it is about 2.2 million or 2.3
million acres. In some instances, we have six police officers, some-
times maybe one police officer patrolling the whole reservation.
They have approached the council a number of times very frus-
trated because all they do is arrest people. They said if they had
enough resources, they could go into the schools, talk with the
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young children, similar to what the DARE Program was before.
That was very beneficial.

But the critical thing here is in terms of our children, at least
50 percent of the Arapaho Tribe is 21 years or younger. What we
are attempting to do is build self esteem, trying to let them learn
their identity as Arapaho children.

Senator THOMAS. Some of the health care programs would be
supported by doing things outside of the health care expense.

Mr. BRANNAN. Yes.
Senator THOMAS. Okay.
Ms. Joseph, there have been concerns expressed about expanding

the joint venture programs, how successful have these programs
been, and how do they work under the existing program.

Ms. JOSEPH. Senator, what I understand from the tribes that
have been involved in joint venture programs that they have been
very successful. Unfortunately joint venture in the small ambula-
tory care program have not received appropriations consistently
over the years. But the couple of years in the last few years, there
has been money. It allows tribes to move forward and construct a
facility. The Indian Health Service provides the staffing for that fa-
cility.

Senator THOMAS. DOJ has been concerned that the standards
don’t apply, that the tribal facilities are not subject to the stand-
ards. Is that a concern of yours?

Ms. JOSEPH. Not that I am aware of. When we construct facili-
ties, and we are going to receive Indian Health Service funding for
staffing, we have to meet State standards, or they have to meet
some standard.

Senator THOMAS. Do you use lay persons or relatives to provide
public health care?

Ms. JOSEPH. Not in our project.
Senator THOMAS. Okay. [Laughter.]
All right, very good.
Mr. Lazarus, you cited the Morton case, the unique obligation to-

ward Indians. Can you explain what that means, unique obligation
toward Indians, very briefly?

Mr. LAZARUS. Yes, Senator; I think the unique obligation toward
Indians is something that has developed through the Cogma case
called the course of dealings. You have the Indian Commerce
Clause, which gives Congress the authority to deal with the Indian
tribes and the course of dealings have created this duty of protec-
tion.

Senator THOMAS. What is the problem?
Mr. LAZARUS. Well, in many circumstances, the Indian nations

have become dependent upon the United States for their health
and welfare, and Congress has the authority to do something about
that.

Senator THOMAS. I don’t think that answers the question.
Mr. LAZARUS. I am sorry if I misunderstood you, Senator.
The CHAIRMAN. Is there a trust responsibility here?
Mr. LAZARUS. Of course. The duty of protection is——
Senator THOMAS. Without regard to tribal membership, though.

Isn’t that the issue?
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Mr. LAZARUS. The question is whether it is limited to tribal
members, and I think in my view, the best reading of Morton v.
Mancari is that while that case involved a preference for tribal
members, the general rule stated in Mancari is not limited to that.
If you look at the Delaware Business Committee case that I ref-
erenced, that is a case in which Congress distributed claims money
to both members and non-members, and so it is not limited just to
members.

Senator THOMAS. Got you.
Mr. Gage, you mentioned your August, 2006 attrition survey, and

20 percent of your medical attrition rate among medical providers.
What could be done, in your opinion, to encourage reducing that at-
trition rate?

Mr. GAGE. Could you say the question again?
Senator THOMAS. You indicated a current attrition rate of 20 per-

cent in your medical and nursing professionals in Alaska.
Mr. GAGE. About 80 percent of our community health aides are

Native Alaskans. We have some turnover in that, and I think one
of the factors that might impact the attrition rate would be if we
could pay better salaries, if we could staff the clinics with an addi-
tional person. In some cases, it is the constant drain of being on
call, and the workload that burns people out.

So funding would be a key component in that.
Senator THOMAS. Okay. Thank you.
The CHAIRMAN. Senator Murkowski.
Senator MURKOWSKI. Thank you, Mr. Chairman.
Let me just followup with that, Mr. Gage, because I did want to

ask about the funding aspect of it. We recognize that in these small
communities in the villages, as remote as they are, yes, you may
be working a regular work week, but if you are on call and you
know everybody in town, even if you are not on call you are going
to be working. It is very intense in that way.

Senator Stevens and I have been working to increase the IHS
funding to help with the CHAP’s program. What is the funding gap
that we have right now, would you say?

Mr. GAGE. The program overall costs about $55 million, as best
as I can understand it. Presently, the tribes are contributing a gap
between what we get in IHS funding and Medicaid. There are
State contributions to this program of about $17 million that they
basically take from other sources and supplement this program just
because they feel it is so important. That is money that is taken
away from other services, but it is probably money that is well
spent.

We are asking for an additional recurring funding to do things
like maintain this manual. This re-edit in 2006 was largely done
with volunteers and just kind of pieced together. We were very for-
tunate that a lot of people took such an interest in this that they
made it part of their job, and the corporations released people from
other activities to work on this.

We are not going to be able to do that again and expect that kind
of support. So we need funding for that.

Senator MURKOWSKI. Let me ask you, you said you have been
with SEARHC for 17 years. If we didn’t have the Community
Health Aide Program in the State, where would we be in terms of
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our ability to provide for the health care need for Alaska Natives,
in your opinion?

Mr. GAGE. Boy, Senator, I wouldn’t even want to picture that.
We just wouldn’t have health care in a lot of communities. There
might be somebody with some EMT training, or able to provide
some basic first aid, but it would require everyone traveling, if they
could afford it and if the weather permitted, or simply enduring
consequences of disease. We have diabetes. We have chronic dis-
eases. We have children. All of those things would be impacted.
Our health care would go way down. I couldn’t imagine it without
the community health aides.

Senator MURKOWSKI. We don’t want to go backward.
I asked the question of Dr. Grim about any liability issues that

he was aware of as a consequence of the fact that you don’t have
some that are State licensed. Are you aware of any liability issues,
at least within your experience down in SEARHC?

Mr. GAGE. No; I am not. I have worked in this capacity for about
17 years, and I am not aware of any that have come from our prep-
aration.

Senator MURKOWSKI. Mr. Chairman, I just might want to add for
the record, we had an opportunity last week up in the State to hold
a field hearing for the HELP Committee on the shortage of medical
providers in the State of Alaska, just overall, not necessarily within
IHS. But our reality is we have the lowest population to physician
ratio in the Nation. It is getting worse. We don’t have providers,
period. So if we didn’t have this Community Health Aide Program
in our villages, as Mr. Gage has mentioned, we just wouldn’t have
the ability to provide for health care.

So again, I thank you for the opportunity to have Mr. Gage here
today, and I look forward to working with you on some innovative
ideas that we can use across the Country.

Thank you.
The CHAIRMAN. Senator Murkowski, thank you very much.
I have been doing some listening sessions around the Country

with Indian tribes and members of tribes, just to listen and talk.
My impression is that methamphetamine, substance abuse, mental
health services, so many areas are in desperate need of resources
and restructuring in order to properly deliver health care services
to those for whom we have a trust responsibility.

We have had people come who say, tribal chairs who say we un-
derstand in our tribe, do not get sick after June 1, because there
is no contract health care money available. That is what happened
to the woman that was hauled into a hospital having a heart at-
tack, with a piece of paper taped to her thigh that says, ‘‘If you
admit her, you are on your own because there is no contract health
services available.’’

Because they didn’t consider it life or limb, whoever it was that
put her in the ambulance.

It is pretty unbelievable. I had a tribal Chairman testify that in
their tribe they ran out of contract health care money in January.
Think of that, in January, 3 months after the year begins. And that
means that the only way you get help is if your life is at stake or
you at stake of losing a limb. Otherwise, I am sorry.
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We had people sit at this table who I talked earlier about a
woman with a very serious torn ligament in her knee, is told, wrap
it in cabbage leaves for four days. A rancher, an Indian rancher
has a torn ligament in his shoulder, something that most Ameri-
cans would go to a doctor for and get fixed, and 4 years, 4 years
before he was finally referred to get help, because of the lack of
contract health care funds. The only way he got help was a doctor
finally said, ‘‘What can a one-armed rancher do?’’ And they finally
put him on a priority list to get help for something most Americans
would expect to get resolved in a few months. So we just have real
challenges here.

Chairman Brannan, you know, your discussion today with the
photographs is heartbreaking. It reminded me of one of the things
that got me really passionately involved in this issue. It was a little
girl I have spoken of previously named Tamara. She was put in a
foster home by a social worker who was handling 150 cases. Well,
it turns out the foster home for this 3-year old girl was not safe.
A drunken party on a Saturday night, and little Tamara had her
hair pulled out by its roots, her arm broken, her nose broken. She
will live with those scars forever.

I met with her and her grandfather some months later. It was
just heartbreaking to know what happened to this young girl, be-
cause one social worker had to handle 150 cases. She didn’t go
check out where she was going to put the 3-year old kid.

We have so many unbelievable problems that really need re-
sources. It is not all about money. It is about restructuring, com-
mitment to do the right thing. This is not about somebody asking
us. This is about our trust responsibilities. We have trust respon-
sibilities, and our requirement is to meet them.

I am determined in this committee, working with my colleagues,
to pass a reauthorization of the Indian Health Care Improvement
Act that updates, revitalizes this piece of legislation, and gives us
a chance to do something different. We will build on the successes,
Mr. Gage. I understand the testimony about what works, but I also
understand the testimony about what is left and what is not being
done.

So I think I will defer questions and just say, Chairman
Brannan, I understand your passion. I really appreciate your get-
ting here. I didn’t realize that you left Denver and had to fly to Los
Angeles to get to Washington, DC, but that happens with airlines,
as you know.

Ms. Joseph, you have worked a long while on this. We appreciate
it.

Mr. Lazarus, the committee would like to call on you and work
with you. I don’t understand why the Department of Justice seems
to go out of its way to interpret problems here, but they seem to.
I want to cooperate with the Department of Justice, and I want
them to cooperate with us.

I do want to make a comment. At the end of the day in the last
Congress, I said it was fine to go ahead and put the skeleton of the
bill that was left, and I said that was fine. I put a statement in
the record that explained the problems with it and why I felt it fell
far short. But I don’t like what happened at the end of the last ses-
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sion because it didn’t meet our needs and what we were trying to
do.

Mr. Gage, you have traveled perhaps more miles than anyone to
be here and to tell us the stories. Senator Murkowski continues to
tell us that story. Unless you live in Alaska, you probably can’t un-
derstand what problems distance causes for virtually the delivery
of all services, but we appreciate your being here as well.

So thank you very much for testifying.
This committee is adjourned.
[Whereupon, at 11:29 a.m. the committee was adjourned, to re-

convene at the call of the Chair.]
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A P P E N D I X

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF JOHN AGWUNOBI, ASSISTANT SECRETARY FOR HEALTH,
DEPARTMENT OF HEALTH AND HUMAN SERVICES

Mr. Chairmen and members of the committee: My name is John Agwunobi and
I am the assistant secretary for Health for the Department of Health and Human
Services [HHS]. As the assistant secretary, I serve as the Secretary’s primary ad-
viser on matters involving the Nation’s public health. I also oversee the U.S. Public
Health Service and its Commissioned Corps for the Secretary.

This landmark legislation forms the backbone of the system through which Fed-
eral health programs serve American Indians/Alaska Natives and encourages par-
ticipation of eligible American Indians/Alaska Natives in these and other programs.

The IHS has the responsibility for the delivery of health services to more than
1.8 million federally recognized American Indians/Alaska Natives through a system
of IHS, tribal, and urban [FT/U] health programs governed by judicial decisions and
statutes. The mission of the agency is to raise the physical, mental, social, and spir-
itual health of American Indian/Alaska Natives to the highest level, in partnership
with the population we serve. The agency goal is to assure that comprehensive, cul-
turally acceptable personal and public health services are available and accessible
to the service population. Our duty is to uphold the Federal Government’s respon-
sibility to promote healthy American Indian and Alaska Native people, commu-
nities, and cultures and to honor and protect the inherent sovereign rights of tribes.

Two major statutes are at the core of the Federal Government’s responsibility for
meeting the health needs of American Indians/Alaska Natives: The Snyder Act of
1921, Public Law 67–85, and the Indian Health Care Improvement Act [IHCIA],
Public Law 94–437, as amended. The Snyder Act authorized regular appropriations
for ‘‘the relief of distress and conservation of health’’ of American Indians/Alaska
Natives. The IHCIA was enacted ‘‘to implement the Federal responsibility for the
care and education of the Indian people by improving the services and facilities of
Federal Indian health programs and encouraging maximum participation of Indians
in such programs.’’ Like the Snyder Act, the IHCIA provides the authority for the
Federal Government programs that deliver health services to Indian people, but it
also provides additional guidance in several areas. The IHC1A contains specific lan-
guage addressing the recruitment and retention of health professionals serving In-
dian communities; the provision of health services; the construction, replacement,
and repair of health care facilities; access to health services; and, the provision of
health services for urban Indian people.

Since enactment of the IHCIA in 1976, Congress has substantially expanded the
statutory authority for programs and activities in order to keep pace with changes
in health care services and administration. Federal funding for the IHCIA has con-
tributed billions of dollars to improve the health status of American Indians/Alaska
Natives. And, much progress has been made particularly in the areas of infant and
maternal mortality.

The Department under this Administration’s leadership reactivated the Intra-de-
partmental Council on Native American Affairs [ICNAA] to provide for a consistent
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HHS policy when working with the more than 560 federally recognized tribes. This
Council’s vice chairperson is the IHS Director, giving him a highly visible role with-
in the Department on Indian policy.

In January 2005 the Department completed work ushering through a revised
HHS tribal consultation policy and involving tribal leaders in the process. This pol-
icy further emphasizes the unique government-to-government relationship between
Indian tribes and the Federal Government and assists in improving services to the
Indian community through better communications. Consultation may take place at
many different levels. To ensure the active participation of tribes in the develop-
ment of the Department’s budget request, an HHS-wide budget consultation session
is held annually. This meeting provides tribes with an opportunity to meet directly
with leadership from all Department agencies and identify their priorities for up-
coming program requests. For fiscal year 2008, tribes identified population growth
and increases in the cost of providing health care as their top budget priorities and
IHS’s fiscal year 2008 budget request included an increase of $88 million for these
items.

Through the Centers for Medicare & Medicaid Services [CMS], a Technical Tribal
Advisory Group was established which provides tribes with a vehicle for commu-
nicating concerns and comments to CMS on Medicare, Medicaid and SCHIP policies
impacting their members. And, the IHS has been vigilant about improving outcomes
for Indian children and families with diabetes by increasing education and physical
activity programs aimed at preventing and addressing the needs of those susceptible
to, or struggling with, this potentially disabling disease. In addition, a tribal leaders
diabetes committee continues to meet several times a year at the direction of the
IHS Director to review information on the progress of the Special Diabetes Program
for Indians activities and to provide general recommendations to IHS.

It is clear the Department has not been a passive observer of the health needs
of eligible American Indians/Alaska Natives. Yet, we recognize that health dispari-
ties among this population do exist and are among some of the highest in the Na-
tion for certain diseases [for example; alcoholism, cardiovascular disease, diabetes,
and injuries], and that improvements in access to IHS and other Federal and pri-
vate sector programs will result in improved health status for Indian people.

The IHCIA was enacted to provide primary and preventive services in recognition
of the Federal Government’s unique relationship with members of federally recog-
nized tribes. Members of federally recognized tribes and their descendants are also
eligible for other Federal health programs [such as Medicare, Medicaid, and SCHIP]
on the same basis as other Americans, and many also receive health care through
employer-sponsored or other health care coverage.

It is within the context of current law and programs that we turn our attention
to reauthorization of the ‘‘Indian Health Care Improvement Act.’’

We are here today to discuss reauthorization of the IHCIA, and its impact on pro-
grams and services provided for in current law. In December 2006, the Department
submitted to this committee comments on proposed legislation that the 109th Con-
gress was considering. These comments are the basis for our testimony today, and
any changes introduced by the bill under review in the 110th Congress will be con-
sidered once we have had an opportunity to review newly introduced legislation. Im-
proving access to health care for all eligible American Indians and Alaska Natives
is a priority for all those involved in the administration of the IHS program. We
have worked closely with this committee in the past and we have made progress
in moving toward a program supportive of existing authority while maintaining the
Secretary’s flexibility to effectively manage the HIS program. However, in the last
bill, S. 1057, there continued to be provisions which could negatively impact our
ability to provide needed access to services. Such provisions established program
mandates and burdensome requirements that could, or would, divert resources from
important services. To the extent that those provisions are included in the new leg-
islation, we hope to work with you to continue to address these concerns.

The Department is supportive of reauthorization of the IHCIA and supports provi-
sions that maintain or increase the Secretary’s flexibility to work with tribes, and
to increase the availability of health care. Committee leadership previously re-
sponded to some concerns raised about certain provisions and some of the changes
went a long way toward improving the Secretary’s ability to effectively manage the
program within current budgetary resources.

I would like to note for you today our particular interest in provisions previously
reported out of this committee.

We have a number of general objections to previous language, including, expanded
requirements for negotiated rulemaking and consultation; new requirements using
‘‘shall’’ instead of ‘‘may’’; use of the term ‘‘funding’’ in place of ‘‘grant’’; expansion
of authorities for Urban Indian Organizations; new permissive authorities; provi-
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sions governing traditional health care practices; new reporting requirements; estab-
lishment of the Bipartisan Commission on Indian Health Care; and new provisions
that contemplate the Secretary exercising authority through the service, tribes and
tribal organizations which is not tied to agreements entered into under the Indian
Self-Determination and Education Assistance Act [ISDEAA]. In addition, we noted
concerns in previous language about modifying current law with respect to Medicaid
and the State Children’s Health Insurance Program [SCHIP] and, in some cases, we
believe maintaining the current structure of Medicaid and the State Children’s
Health Insurance Program [SCHIP] preserves access, delivery, efficiency, and qual-
ity of services to American Indians.

We also have some more specific comments on proposals we have previously re-
viewed for comment.

In the area of behavioral health, proposed title VII provisions provided for the
needs of Indian women and youth and expands behavioral health services to include
a much needed child sexual abuse and prevention treatment program. The Depart-
ment supports this effort, but opposes language in sections 704, 706, 711 (b) and
712 that requires the establishment or expansion of specific additional services. The
Department should be given the flexibility to provide for all Behavioral Health Pro-
grams in a manner that supports the local control and priorities of tribes, and to
address their specific needs within IHS overall budgetary levels.

The last version of S. 1057 that we reviewed contained various new requirements
for reporting to Congress, including requirements for specific information to be in-
cluded within the President’s Budget and a new annual report to Congress by the
Centers for Medicare & Medicaid Services and the IHS on Indians served by Social
Security Act health benefit programs. The IHS, CMS, and HHS will work with Con-
gress to provide the most complete and relevant information on IHS programs, ac-
tivities, and performance and other Indian health matters. However, we recommend
striking language that requires additional specificity about what should be included
in the President’s budget request and new requirements for annual reports.

Sanitation facilities construction is conducted in 38 States with federally recog-
nized tribes who take ownership of the facilities to operate and maintain them once
completed. IHS and tribes operate 49 hospitals, 247 health centers, 5 school health
centers, over 2000 units of staff housing, and 309 health stations, satellite clinics,
and Alaska village clinics supporting the delivery of health care to Indian people.

One provision in last year’s bill, section 301(d) (1), required Government Account-
ability Office [GAO] to complete a report, after consultation with tribes, on the
needs for health care facilities construction, including renovation and expansion
needs. However, efforts are currently underway to develop a complete description
of need similar to what would have been required by the bill. The IHS plan is to
base our future facilities construction priority system methodology application on a
more complete listing of tribal and Federal facilities needs for delivery of health care
services funded through the IHS. We will continue to explore with the tribes less
resource intensive means for acquiring and updating the information that would be
required in these reports.

We recommend the deletion of the reference to the Government Accountability Of-
fice undertaking the report because it would be redundant of and a setback for
IHS’s current efforts to develop an improved facilities construction methodology.

Retroactive funding of Joint Venture Construction Projects In last year’s bill, sec-
tion 311 (a)(1) would permit a tribe that has ‘‘begun or substantially completed’’ the
process of acquisition of a facility to participate in the Joint Venture Program, re-
gardless of government involvement or lack thereof in the facility acquisition. A
Joint Venture Program agreement implies that all parties have participated in the
development of a plan and have arrived at some kind of consensus regarding the
actions to be taken. By permitting a tribe that has ‘‘begun or substantially com-
pleted’’ the process of acquisition or construction, the proposed provisions could force
IHS to commit the government to support already completed actions that have not
included the government in the review and approval process. We are concerned that
this language could put the government in the position of accepting space that is
inefficient or ineffective to operate. We, therefore, would oppose such a provision.

Another section 302(h) (4) would provide ambiguous definitions of the sanitation
deficiencies used to identify and prioritize water and sewer projects in Indian coun-
try. As previously proposed ‘‘deficiency level III’’ could be interpreted to mean all
methods of service delivery [including methods where water and sewer service is
provided by hauling rather than through piping systems directly into the home] are
adequate to meet the level III requirements and only the operating condition, such
as frequent service interruptions, makes that facility deficient. This description as-
sumes that water haul delivery systems and piped systems provide a similar level
of service. We believe it is important to distinguish between the two.



40

In addition, the definition for deficiency level V and deficiency level IV, though
phrased differently, have essentially the same meaning. Level IV should refer to an
individual home or community lacking either water or wastewater facilities, where-
as, level V should refer to an individual home or community lacking both water and
wastewater facilities.

We recommend retaining current law to distinguish the various levels of defi-
ciencies which determine the allocation of existing resources.

Yet another section 305(b) (1) would amend current law to set two minimum
thresholds for the Small Ambulatory Program—one for number of patient visits and
another for the number of eligible Indians. In order to be eligible for the Small Am-
bulatory Program under the previously proposed criteria, a facility must provide at
least 150 patient visits annually in a service area with no fewer than 1,500 eligible
Indians. Aside from the fact that these are both minimum thresholds and so some-
what contradictory, the proposed provisions would make implementation difficult.
First, the IHS cannot validate patient visits unless the applicant participates in the
Resource Patient Management System [RPMS]. Since some tribes do not participate
in the RPMS, it is difficult to ensure a fair evaluation of all applicants. Second, the
term ‘‘eligible Indians’’ refers to the census population figures, which cannot be veri-
fied, since they are based on the individual’s statement regarding ethnicity.

In addition, we are concerned about the requirements for negotiated rulemaking
and increased requirements for consultation in the bill because of the high cost and
staff time associated with this approach. We are committed to our on-going con-
sultation with tribes under current executive orders, as well as using the authority
of chapter V of title 5, U.S.C. [commonly known as the Administrative Procedures
Act] to promulgate regulations where necessary to carryout IHCIA.

The comments expressed today in this testimony do not represent a comprehen-
sive list of our current concerns. And, we will be reviewing legislation introduced
in this Congress for any provisions that might be addressed in the future.

I reiterate our commitment to working with you to reauthorize the Indian Health
Care Improvement Act, and the strengthening of Indian health care programs. And
we will continue to work with the committee, other committees of Congress, and
representatives of Indian country to develop a bill that all stakeholders in these im-
portant programs can support. Again, I appreciate the opportunity to appear before
you today to discuss reauthorization of the ‘‘Indian Health Care Improvement Act’’
and I will answer any questions that you may have at this time. Thank you.

PREPARED STATEMENT OF C. FREDERICK BECKNER III, DEPUTY ASSISTANT ATTORNEY
GENERAL, CIVIL DIVISION DEPARTMENT OF JUSTICE

Mr. Chairman, members of the committee, my name is C. Frederick Beckner III.
I am a deputy assistant attorney general for the Civil Division of the Department
of Justice. Thank you very much for the opportunity to share the views of the De-
partment of Justice on the reauthorization of the Indian Health Care Improvement
Act. As of today, the Department of Justice has not had the opportunity to fully re-
view the most current version of the proposed legislation, and we are not, therefore,
in a position to provide specific comments on this legislation.

That said, the Department of Justice strongly supports the laudable objectives of
improving health care for American Indians and Alaska Natives, and the Depart-
ment looks forward to working with the committee to achieve these goals. The De-
partment worked extensively with this committee and met with representatives of
the American Indian community on a prior version of this legislation. We expect
that this cooperative relationship will continue as the Department reviews the cur-
rent legislation.

In commenting on the prior legislation, the Department identified targeted con-
cerns that could be—and for the most part were—addressed with relatively modest
changes to the legislation that did not detract from the overall goal of improving
health care for American Indians and Alaska Natives. Indeed, in the Department’s
view, the changes benefited both the American Indian community specifically and
taxpayers generally.

For example, in an earlier version of proposed legislation, the Department of
Health and Human Services and Indian tribes could enter into self-determination
contracts that cover tribal ‘‘traditional health care practices.’’ Such practices are
unique to American Indian tribes and cannot be evaluated by established standards
of medical care recognized by the state. However, to the extent that these tradi-
tional health care practices were being provided by an Indian tribe under a self-de-
termination contract, a party injured by such a practice could potentially sue the
United States under the Federal Tort Claims Act [known as the ‘‘FTCA’’] and expose
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taxpayers to unwarranted liability. It is a basic tenet of the FTCA that the United
States is liable in tort only ‘‘under circumstances where the United States, if a pri-
vate person, would be liable to claimant in accordance with the law of the place
where the act or omission occurred.’’ Case law has defined ‘‘the law of the place’’
to mean State law, not Federal law, not tribal law.

The Department was thus concerned that the bill would require the Department
to litigate tort claims with no meaningful way to defend the cases. In particular,
the Department was concerned that it would not be able to defend such suits be-
cause the courts might conclude that tribal health practitioners were providing
‘‘medical’’ services that, by definition, do not comply with the standards of the rel-
evant State’s medical community. Consequently, we met with the American Indian
community and worked extensively with the committee late last year to add lan-
guage that would have clarified that the United States, and ultimately the tax-
payers, would not be liable for malpractice claims under the FTCA arising out of
the provision of traditional health care practices. This language would not have im-
pacted tort suits against the United States for any other service provided under self-
determination contracts.

The Department also expressed its concern regarding a provision that would have
extended FTCA coverage to persons who are providing home-based or community-
based services. Again, the Department stresses that it has no objection to the act’s
goal of increasing the availability of these services. However, these services are
sometimes provided by relatives and, in many instances, there are no established
standards for such layperson care or for the environment in which they are pro-
vided. Thus, the United States should not have to defend against, nor should the
taxpayers be required to pay for, negligent or wrongful conduct by such individuals
performing home-based or community-based services that are not subject to any
standards of care. To address these concerns, the Department worked with commit-
tee staff on language that would have clarified that the home-based or community-
based services that can be provided under self-determination contracts are those for
which the Secretary of the Department of Health and Human Services had devel-
oped meaningful standards of care.

The Department expressed concerns in previous versions of the bill regarding the
possibility of unlicensed individuals providing mental health treatment to Indians
and Alaska Natives. In the previous version of the bill, the Department worked with
the committee to add language that would have ensured the licensing requirement
for providing mental health services, and we believe the change was in the interest
of both the United States and the Indian community.

Finally, the Department noted its concern that the previously proposed legislation
may raise a significant constitutional issue. We had previously attempted to work
with the committee to address this concern, but unfortunately, resolution was not
attained. Most of the programs authorized by current law or that would have been
authorized by the previously proposed legislation tied the provision of benefits to
membership in a federally recognized Indian tribe, and courts would therefore likely
uphold them as constitutional. The Supreme Court has held that classifications
based on membership in a federally recognized tribe are ‘‘political rather than ra-
cial,’’ and therefore will be upheld as long as there is a rational basis for them. Mor-
ton v. Mancari, 417 U.S. 535, 555 [1974]. Congress may have limited authority in
Indian affairs to provide benefits that extend beyond members of federally recog-
nized tribes to individuals such as spouses and dependent children of tribal mem-
bers [particularly in circumstances where such children are not yet eligible for tribal
membership], who are recognized by the tribal entity as having a clear and close
relationship with the tribal entity. To regulate beyond such confines, however, pre-
sents a risk that the statute may be subject to strict scrutiny. To the extent that
programs benefiting ‘‘Urban Indians’’ under current law or in the prior version of
the bill could be viewed as authorizing the award of grants and other government
benefits on the basis of racial or ethnic criteria, rather than tribal affiliation, these
programs would be subject to strict scrutiny under the requirement of equal protec-
tion of the laws, as set out in Adarand Constructors, Inc. v. Pena, 515 U.S. 200,
235 [1995] and other cases. For example, the statute and the previous reauthoriza-
tion bill broadly define ‘‘Urban Indian’’ to include individuals who are not nec-
essarily affiliated with a federally recognized Indian tribe, such as descendants in
the first or second degree of a tribal member, members of state recognized tribes,
and any individual who is ‘‘an Eskimo, Aleut, or other Alaskan Native.’’ Under the
Supreme Court’s decisions, there is a substantial likelihood that legislation provid-
ing special benefits to individuals of Indian or Alaska Native descent based on some-
thing other than membership or equivalent affiliation with a federally recognized
tribe would be regarded by the courts as a racial classification subject to strict con-
stitutional scrutiny, rather than as a political classification subject to rational basis
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review. This distinction is important, because if the legislation awards government
benefits on grounds that trigger strict scrutiny, courts may uphold the legislation
as constitutional only upon a showing that its use of race-based criteria to award
the subject benefits is ‘‘narrowly tailored’’ to serve a ‘‘compelling’’ governmental in-
terest.

In closing, the Department believes that any proposed legislation regarding In-
dian health care is important and significant, and we are grateful for the oppor-
tunity to share our views with the Committee. As we have in the past, we look for-
ward to working with the Committee on this important piece of legislation.

PREPARED STATEMENT HON. TOM A. COBURN, M.D., U.S. SENATOR FROM OKLAHOMA

Chairman Dorgan, Vice Chairman Thomas, I thank you for conducting this hear-
ing today.

There is no more important issue before this committee than that of health care
for tribal citizens. Reauthorization of the Indian Health Care Improvement Act is
long overdue, and it is incumbent upon this Congress to finish this critical work.

As many of you know, I opposed the most recent version of this legislation intro-
duced in the 109th Congress. I did so reluctantly, but with a firm conviction that
business as usual is no longer acceptable. As Members of Congress, as tribal lead-
ers, and citizens of this country—everyone in this room today—we can longer tell
tribal citizens that the current system of health care delivery in Indian country is
tolerable. A system that turns away those most in need, and that rewards bureauc-
racies and punishes innovation, cannot be allowed to persist. I will oppose any plan
that advances more of the same.

To those who say that a failure to reauthorize the Indian Health Care Improve-
ment Act is a violation of our trust obligations, I agree. I would argue, however, that
simply reauthorizing the same old system with minor modification is an ever great-
er violation of that commitment.

I have met with dozens of tribal leaders over the past 2 years, and not one has
expressed enthusiasm for the current structure. Instead, I hear a constant and con-
sistent theme of frustration, anger, and resolve that we must do better, that we
must unlock the potential of tribes to design their own health care systems that rec-
ognize the unique needs of the community. I desire a system that maintains the
flexibility of tribes to seek outside investment, and that rewards innovative health
practices, instead of punishing those whose try to make the lives of their citizens
better.

The myriad of problems facing health care in Indian country, are many of the
same issues confronting health care delivery throughout rural America. They are
compounded, however, by a system that refuses to recognize its own role in holding
back health care delivery for tribal citizens.

In designing health care reform, we know that markets work when we allow them
to: They lower the price of all goods and services and they attract much needed out-
side investment. Many tribes in my state are at the forefront of new and innovative
health care delivery systems, and they are poised to become a model for delivery
throughout the system. We must ensure, however, that their efforts aren’t discour-
aged or stopped altogether by the current system. Furthermore, there is no good
reason that forward thinking tribal governments should be prevented from develop-
ing market driven health care centers of excellence that will attract researchers,
physicians and patients for cutting edge, life-saving treatments.

I also believe that individual patients tend to receive better, more effective care
when they are empowered to make their own health care decisions. In future legis-
lation, we must explore ways to accomplish this objective, and give tribal citizens
a reason to invest in their own health. Long lines, bureaucratic headaches and ra-
tioned, substandard care completely disallow this sort of investment.

I am also hopeful the committee will consider a demonstration project that will
allow tribal citizens to receive health care at any Medicare approved facility. While
this will not provide the panacea we are all hoping for, in more developed regions,
it will inject competition into a sector that desperately needs it.

While we may encounter differences on the specific steps, there can no be no
doubt that we all agree on the urgent need to deliver higher quality health care in
Indian country. To that end, I look forward to working with my colleagues in bring-
ing about a system that upholds our commitments and best serves all tribal citizens.

Chairman Dorgan, Vice Chairman Thomas, thank you again for holding this im-
portant hearing.
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PREPARED STATEMENT OF TERRY L. HUNTER, CHIEF EXECUTIVE OFFICER OKLAHOMA
CITY INDIAN CLINIC

The Reauthorization of the Indian Health Care Improvement Act March 22, 2007
The reauthorization of the Indian Health Care Improvement Act [IHCIA] is vital to
the health care of all American Indians. The law first enacted in 1976 and reauthor-
ized in 1988, and 1992 must be reauthorized to meet today’s health care standards
enjoyed by most Americans. The original bill established 34 urban Indian clinics and
with the passage of the Indian Self-Determination Education and Assistance Act
tribes began to operate their own health care delivery systems. Due to the emer-
gence of these two critical health care delivery systems the Indian Health Care Im-
provement Act must be reauthorized to address today’s health care delivery issues.
As one of the original 34 urban Indian clinics funded by the Indian Health care Im-
provement Act, the Oklahoma City Indian Clinic offers its testimony as an example
of how the Clinic is not duplicating service, and how the Oklahoma City Indian
Clinic patients could not be absorbed by the county, city or community clinics sys-
tem.

Prior to the 1950’s, most American Indians resided on reservations, in nearby
rural towns, or in tribal jurisdictional areas. In the era of the 1950’s and 1960’s,
the Federal Government passed legislation to terminate its legal obligations to In-
dian tribes, resulting in policies and programs to assimilate Indian people into the
mainstream of American society. This philosophy produced the Bureau of Indian Af-
fairs [BIA] Relocation/Employment Assistance Programs which enticed Indian fami-
lies living on impoverished Indian Reservations to ‘‘relocate’’ to various urbanized
areas across the country. BIA relocation offered job training and placement, and was
presented as a way to escape rampant poverty on the reservation.

In 1976, the American Indian Policy Review Commission, established by the Con-
gress estimated that as many as 160,000 American Indians and Alaska Natives
were relocated to urban centers. While many Indian families did well in the cities,
thousands found themselves without basic services, especially health care. As identi-
fied by the 2000 census, 66 percent of all American Indians identified reside off-res-
ervation.

We believe that for a true understanding of the health care status of American
Indians living in urban areas, it is essential to realize that the Synder Act of 1921,
which mandated federally funded Indian health care programs, did not require trib-
al members to live on reservation lands in order to access health care services. Nor
did it stipulate a responsibility to provide health care off-reservation. Thus, any
American Indian that did not live on tribal land were compelled to return to their
rural communities to access health care guaranteed to them by their status as mem-
bers of federally recognized tribes. A return that often was made difficult due to eco-
nomic deprivation-based barriers to transportation options.

In order to address the expanding problem of lack of access to basic health care,
a number of urban communities established volunteer Indian centers and free
health clinics. hi the late 1960’s, urban Indian community leaders advocated at the
local, State and Federal levels for culturally appropriate health programs that ad-
dressed the unique social, cultural and health needs of American Indians residing
in urban settings. These community-based grassroots efforts resulted in programs
that targeted health and outreach services to the Indian community. Programs that
were developed at that time were in many cases staffed by volunteers, offering lim-
ited primary care and maintaining programs in storefront settings with compara-
tively minuscule budgets. These remained small local efforts, and until 1976 urban
Indians continued to be largely neglected by the Federal health system.

In response to the efforts of the urban Indian community leaders in the 1960’s,
Congress appropriated funds in 1966, through IHS for a pilot urban Indian clinic
in Rapid City. In 1973, Congress appropriated funds to study unmet urban Indian
health needs in Minneapolis. The findings of this study documented cultural, eco-
nomic, and access barriers to health care and led to congressional appropriations
under the Snyder Act to support emerging Urban Indian clinics in several BIA relo-
cation cities.

The 1976 Indian Health Care Improvement Act [IHCIA] provided authority for
urban health programs through provisions under title V. This authorized IHS to
provide funding to health programs serving urban Indian populations. The enact-
ment of title V was a pivotal turning point for urban Indian health programs across
the Nation. Title V targeted specific funding for the development of programs for
American Indians who lived in urban areas. Since passage of this landmark legisla-
tion, amendments to title V have strengthened urban programs to expand medical
services, HIV services, health promotion and disease prevention services, as well as
mental health services, and alcohol and substance abuse services.
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It is from this richly complex environment that the Oklahoma City Indian Clinic
[OKCIC] was established in 1974 as an Indian-controlled, nonprofit corporation with
the sole purpose of serving the health care needs of American Indians in central
Oklahoma. In the beginning, like other programs mentioned above, the clinic’s vol-
unteer staff operated in cramped, antiquated facilities, and was dependent upon do-
nated medical supplies and equipment. But after the 1976 Indian Health Care Im-
provement Act was enacted, the Clinic enjoyed recognition and support of the Fed-
eral Government and the resources that followed.

The Native American population of Oklahoma is second only to that of the most
populated State, California. The 2000 Census indicated that 391,949 Oklahomans
identified their race as Indian when given the opportunity to indicate either full or
partial heritage. It is estimated that over 50,000 American Indians live in central
Oklahoma. There are 39 federally recognized tribal governments in Oklahoma alone,
with all tribal governments being located on tribal lands in rural areas, where they
generally have access to health care services through IHS and tribally operated
health care systems.

In 1995 the Oklahoma City Indian Clinic began serving patients from its new
27,000 square foot Corinne Y. Halfmoon Medical Facility, delivering a wide range
of services, including medical, prenatal, dental, pharmacy, optometry, as well as
family, behavioral health and substance abuse counseling and treatment. OKCIC
provides x-ray, ultrasound, lab and mammography services. Clinic patients make
use of diabetes and cardiovascular treatment and services, in addition to health and
nutrition education and preventative care services. OKCIC serves over 16,000 pa-
tients from more than 225 federally recognized tribes, employs diverse staff of ap-
proximately 90 people, and adheres to IHS’s Indian preference hiring policy.

The service population and overall utilization of services has increased dramati-
cally over the past 15 years. Total outpatient visits for the Oklahoma City Indian
Clinic has increased from less than 20,000 in 1992, to more than 60,000 visits in
2006. During this timeframe the Oklahoma City Indian Clinic achieved national ac-
creditation with the Accreditation Association for Ambulatory Health Care
[AAAHC].

The current Oklahoma City metropolitan health care system does not have the
capacity to absorb the Oklahoma City Indian Clinic patient load without overwhelm-
ing the hospital emergency rooms. It is imperative that the urban Indian health pro-
grams authorized under title V be allowed to continue as a vital part of the Indian
Health Service health care delivery system.

The mission of the Oklahoma City Indian Clinic is driven by our patient’s needs
and our ability to meet those needs. The Oklahoma City Indian Clinic plays a vital
role in IHS health care delivery system. H.R. 4818, the Consolidated Appropriations
Act, 2005, stipulates under the ‘‘Administrative Provisions, Indian Health Services’’
section that’’

Notwithstanding any other provision of law, the Tulsa and Oklahoma City
Clinic demonstration projects shall be permanent programs under the direct
care program of the Indian Health Service; shall be treated as service units
and operating units in the allocation of resources and coordination of care;
shall continue to meet the requirements applicable to an urban Indian orga-
nization under this title; and shall not be subject to the Indian Self-Deter-
mination and Education Assistance Act [25 U.S.C. 450 et seq.].

With the adoption of this language and after 30 years of providing health care
to Indians residing in Oklahoma City, OKCIC will continue to provide quality
health care to its eligible population. The Reauthorization is critical in meeting the
health needs of all Indians. With 66 percent of the American Indians now residing
in urban areas an increase in the Urban Title V of the IHCIA would assist in meet-
ing the great disparity in urban health funding.

As the committee deliberates the reauthorization of the IHCIA, we ask Congress
to maintain the existing language concerning the Oklahoma City Indian Clinic so
that our patients will continue to receive high quality health care. The Oklahoma
City Indian Clinic’s provision of concern is with the deletion of section 124 (b), which
exempts National Health Service Corps [NHSC] scholars qualifying for the U.S.
Public Health Service Commissioned Corps to be exempt from the NHSC and IHS
full time equivalent [FTE] limitations when serving at a Tribal or urban Indian pro-
gram. The placement of Commissioned Corps officers at these sites without FTE
limitations is a vital health professional recruitment tool, and thus the NSC rec-
ommends that Section 124(b) be reinserted.

In addition, the Oklahoma City Indian Clinic supports the testimony of Rachel Jo-
seph, cochairperson of the National Steering Committee for the Reauthorization of
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the Indian Health Care Improvement Act. Before a hearing of the Senate Commit-
tee on Indian Affairs presented March 8, 2007.

PREPARED STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM HAWAII

Thank you, Mr. Chairman. I commend the committee for holding this hearing
today.

Indian tribes purchased the first pre-paid health plan in this Nation when they
ceded 550 million acres of tribal lands to the United States in exchange for the
United States’commitment to provide health care in perpetuity.

This contract was largely accomplished through treaties between the United
States and Sovereign Tribal Governments. However, it is important to note there
are other sources of authority for the Government’s responsibility to provide health
care services to Indian Nations and their citizens.

In 1976 the Indian Health Care Improvement Act was enacted into law for the
specific purpose of raising the health status of America’s Native peoples. While the
condition of Indian health care has improved, we can do better.

American Indians and Alaska Natives born today have a life expectancy that is
2.4 years less than others in the United States. They die from tuberculosis, alcohol-
ism, motor vehicle accidents, diabetes, homicide, and suicide at higher rates than
other Americans.

In each Congress we have introduced legislation to address these conditions by
improving programs and services with the goal of assuring that all Native peoples
have full and timely access to quality health care.

However, I am concerned about assertions that some of the programs and services
under the Indian Health Care Improvement Act are based on race—assertions that
are not accurate.

These programs and services are based upon the government to government rela-
tionship that Presidents Nixon, Bush, Carter, Reagan, Clinton and Bush have all
consistently reaffirmed as the United States’ Fundamental Federal-Indian Policy.

Furthermore, the U.S. Constitution recognizes tribal governments as sovereign
governments. In Article 1, Section 8, Clause 3. The Congress is vested with the au-
thority to conduct relations with the several States, Foreign Nations and Indian
Tribes.

Therefore, this bill should not be viewed as race-based, but rather as legislation
by which Congress is exercising its authority to address deficient health care condi-
tions in Indian country.

I commend my colleagues, in particular Senator Dorgan, for holding this hearing
on a bill that provides crucial health care programs and services to Indian country.
I look forward to furthering this important initiative.

PREPARED STATEMENT OF HON. JON TESTER, U.S. SENATOR FROM MONTANA

Thank you Mr. Chairman, first, let me thank you for introducing this legislation
and holding this hearing. I continually hear from my friends in Montana that Indi-
ans are struggling to access health care. I am saddened with every new story.

All of us on the committee have heard from our constituents that tell us about
the perils of getting sick or injured if you’re Indian in this country. For example,
most Indians know, ‘‘Don’t get sick after July’’ because the local clinic is out of
money by then.

Or, how about the situation where budgets only allow service for life or limb-
threatening injuries?

Mr. Chairman, this just doesn’t make sense!
As parents, we preach to our children the importance of preventative medicine.

We tell our children how important it is to pay attention to their bodies and address
health issues as soon as they are aware of potential problems.

In other areas, we urge our citizens not to wait until they notice health problems.
We encourage them to test their bodies for cancer and other threatening illnesses,
even before they notice problems.

Why should it be so drastically different for my friends living on the Rocky Boy
Reservation? Why are we telling Indians that their health is not as important as
the health of everybody else in this country?

Mr. Chairman, our grandfathers and great grandfathers signed treaties with In-
dian people promising to provide, among other things, health care in perpetuity. We
have an obligation to Indian people and we have an obligation to American tax-
payers.
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As you well know, an investment in health care is an investment in our future.
By investing money in health care, and encouraging good health, we save money
in the long-run. Waiting until a relatively routine injury becomes life or limb-threat-
ening—is absurd!

If doctors can solve a minor problem before it becomes a major problem, we should
provide them with resources to accomplish that goal. If my friend in Browning gets
sick in August, he should see a doctor!

For those reasons, I will support passage of this bill. I look forward to working
with you to make that happen. Thank you, Mr. Chairman.
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